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Temporary Foreign Worker

Temporary Foreign Worker Program

United Food and Commercial Workers union

Visa Application Centers

Worker Recruitment and Protection Act of the province of Manitoba
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An overview of fair recruitment in the Mexico-
Canada labour migration corridor

Mexico has traditionally been a country of emigration.

In 2020, Mexicans living abroad sent back approximately
USS$40 billion in remittances, representing nearly 4% of
Mexico’s GDP. Ninety-five percent of this sum was sent
from the United States, which is home to a Mexican
diaspora of many millions. In recent decades Mexican
migration to Canada has steadily risen, as Canada has
increased the number of migrant workers in its labour
force.

Every year, Canada issues more than 30,000 temporary
work permits to Mexican nationals, who comprise
approximately 10 % of Canada’s migrant workforce. The
majority are agricultural workers recruited through the
Seasonal Agricultural Worker Program (SAWP) - called
the PTAT in Mexico - that has been in place for nearly half
a century. These workers, 96% of whom are men, travel
to and from Canada each year as part of the popular
scheme that the Mexican government administers with
Canadian employers. Salaries for SAWP workers, which

are slightly above the Canadian minimum wage, are
considerably higher than the minimum wage for Mexican
migrant workers.

In recent years, the Mexican government has focused
more on its policies on inward and transit migration
than emigration. SAWP, a government-managed
programme that provides consistent remittances, is a
slight exception, and the government devotes attention
to its administration and to the annual review meeting
with Canada. This investment stands in stark contrast to
its efforts in regulating recruitment to the United States,
where - despite Mexican lobbying - there is no bilateral
programme for labour migration, and informal Mexican
private recruiters operate in a loosely regulated space,
placing workers at risk of serious abuse in the migration
process.

In Canada, the SAWP is notable in the sense that it is
based on a bilateral programme with Mexico (and similar
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agreements with some Caribbean countries) rather than
solely on employer demand. Outside this programme,
Canadian employers can hire migrant workers from any
country as long as they and the workers meet the various
immigration requirements. The numbers of foreign
workers arriving in Canada under the main temporary
programmes, the International Mobility Program (IMP)
and the Temporary Foreign Workers Program (TFWP),
have nearly tripled in the last decade. Various sectors of
the economy now depend to some extent on temporary
foreign workers - foreign workers made up 26% of the
crop production workforce in 2017.

Canada’s increasing reliance on migrant labour,
particularly in low-wage jobs, has created some political
tension in the context of the government commitments
to provide jobs to Canadians. As a result, businesses
have to complete what they see as a burdensome and
costly Labour Market Impact Assessment (LMIA) each
time they want to recruit a non-national, demonstrating
that it is not possible to hire Canadian residents for

the position (this requirement applies to most low-
wage jobs). In this context, employers have pushed
back against increasing pressure from civil society
organisations and others to abolish the employer-
specific (or “closed”) work permit that ties temporary
foreign workers to a single employer. Canada has an
active and engaged civil society, and trade unions,
activists and experts argue that migrant workers’

rights are not adequately protected, particularly under
the TFWP, which includes Mexican and Caribbean
workers hired under the SAWP. They point to persistent
complaints by migrant workers across multiple

sectors of poor working and living conditions, salary
irregularities, and more serious forms of exploitation.

Canada’s legal and regulatory framework applying

to migrant workers and labour recruitment cuts
across its federalised governance structures, with the
federal government taking primary responsibility for
immigration, and provincial authorities responsible
for workplace safety and employment standards,
including the regulation of labour recruitment. This
creates a multitude of legal and enforcement regimes
and the result can be confusion over jurisdiction and
responsibility, which has been brought into sharp
focus during the Covid-19 pandemic. In 2021 the
federal government announced that it would expand
the Migrant Worker Support Network, a collaborative
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outreach initiative to provide workers with information
about their rights, to all provinces, after its pilot in
British Columbia.

Covid-19 placed a renewed focus on the conditions of
migrant workers in Canada, particularly those in the
agriculture sector. In many cases, migrant workers
were unable to socially distance properly in cramped
accommodation and faced various difficulties observing
quarantine requirements. The pandemic intensified
the national debate about the country’s reliance on its
migrant workforce, categorised as “temporary” though
many workers have worked in Canada for decades, and
amplified calls to improve access for low-wage migrant
workers to permanent residency and citizenship.

The following addresses the key recruitment-related
issues driving positive and negative worker outcomes for
Mexican workers in Canada.

Loosely regulated private recruitment in
Mexico

Recruiters in Mexico engage in widespread fraudulent
and abusive practices, and government efforts to
address them have to date proven inadequate.

While charging workers for jobs is banned under the
country’s Constitution, it is in reality commonplace and
enforcement of the legal prohibition is extremely rare.
Surveys suggest that up to 58% of workers going to the
US may be charged illegal fees, amounting on average
to four months of the Mexican minimum wage. Informal,
unlicensed recruiters are particularly likely to charge
fees to workers, but the practice exists among the small
number of licensed operators as well. It is common

for workers to find that terms and conditions they

were promised in Mexico do not materialise on arrival.
Canadian media investigations have documented
Mexican workers paying as much as CA$40,000
(US$33,200) for jobs, being promised wages far in excess
of the wages they were eventually paid. In many cases,
recruiters charge workers fees to secure jobs that do not
actually exist. Mexican recruiters on Facebook offered
us fake jobs in Canada for 2500 pesos (US$120). Experts
told us that Mexican workers sometimes pay fees, buy
themselves tickets, and get as far as airports in Canada,
only to find there is no-one waiting for them.



The government is supposed to verify each overseas
contract for Mexican workers, but this does not

happen in practice, and enforcement efforts against
unlicensed recruiters - who often have ties to the
largely rural communities in which they recruit - fall
between the cracks of the STPS and the police. The
General Directorate of Federal Labour Inspections,
within STPS, is empowered to carry out inspections

of licensed recruitment agencies. However, officials
told us that the inspectorate is mainly focused on
employment standards within Mexico and that its staff
are not properly trained to inspect the recruitment
agents who deploy Mexican workers abroad. There

is no evidence of a systematic inspection regime for
recruitment agencies - civil society organisations report
that STPS rarely inspects recruitment agencies, even
on receipt of complaints and two recruitment agencies
told us they had never been inspected. Furthermore,
registered agencies are vastly outnumbered by the
informal, unregistered recruiters who carry out the bulk
of recruitment in Mexico. Only nine agencies are licensed
to deploy workers overseas. The Regulation of Worker
Placement Agencies (RACT)regulates the role of licensed
recruitment agencies, but has limited application in
regard to unregistered recruiters and intermediaries, a
situation described by a senior official as a “legal gap”
that impacts the ability of STPS to tackle these actors or
take forward worker complaints about them. Victims of
fraud by recruitment agencies have the right to report
the crime to law enforcement authorities themselves,
but with some rare exceptions, the authorities have
generally not invoked this provision to tackle the
recruitment industry.

SAWP as a model for managed labour
migration?

In stark contrast to other models of outward migration,
the SAWP is strictly controlled by the Mexican authorities
and allows workers a relatively “safe” migration journey
to Canada. Under the SAWP, Canadian employers apply,
typically via recognised employer organisations, to

the federal government to hire agricultural workers.
When applications are approved by the Canadian
government, the Mexican government - through the SNE
(National Employment Service) - recruits the workers
and coordinates logistics in order for migrant workers

to travel to Canada. This reduces the instances of fee
charging and other exploitation on the Mexican side of
the migration journey. Workers who migrated through
the SAWP told us there was a significant difference
between using private recruiters and migrating to North
America through the STPS: “I’'ve heard about people
paying and | actually know people who recruit workers
in exchange for large quantities for money, but | have
never paid for anything,” a 39 year old woman from
Oaxaca state, about to begin her seventh season in
British Columbia’s SAWP, told us. Because the SAWP
removes the Mexican private sector from the equation,
illegal charging of fees to workers appears to be
restricted to cases of corruption among officials (which
while not rare are not endemic). In addition, workers
receive and sign contracts in Spanish, and undergo pre-
departure orientation.

From the Mexican perspective, when compared to the
loosely regulated and abusive private recruitment
route to North America, the SAWP is a programme with
significant benefits for migrant workers. One NGO told
us that the SAWP “has a good reputation in comparison
to private recruiters - the issue is that its impact in
terms of numbers is small in comparison to the number
of workers going to the US with informal recruiters.”
Mexican experts and civil society groups we spoke to
generally support the government’s aspirations to do
more recruitment itself, through bilateral partnerships
with other governments, rather than through the
private sector, arguing that the SAWP demonstrated
how the state’s involvement could give workers more
certainty and reduce the likelihood of fraud and abuse,
in the context of widespread abuse and exploitation by
private sector recruiters. It is a measure of the relative
merits of the SAWP that some experts also expressed
concerns that swingeing spending cuts announced by
the President in 2020, including to the SNE, might affect
the administration of the SAWP.

In part because of its efficient administration and the
fact that workers generally do not pay for jobs, the SAWP
has been hailed as a “model” for labour migration. For

a Mexican agriculture worker, the SAWP may present

a more attractive and reliable proposition than paying
unlicensed recruiters in the hope of getting a place

on the US H-2A programme, or migrating across the
border irregularly. This explains why there is a waiting
list of 13,500 pre-screened job seekers for places on the
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programme. SAWP workers told us they saved between
CADS$3,000 (US$2,500) and CAD$13,000 (US$11,000)
annually depending on the length of the season,
putting the money they earned towards their children’s
education, buying land, building houses, or starting
businesses.

However, there are a number of aspects of the SAWP
that call into question whether it should be considered

a model. Firstly, while workers should not, and generally
do not, pay recruitment fees, they are required every
year to pay for some travel and administrative costs
related to recruitment. These charges appear to be

out of step with ILO standards on the prohibition of
recruitment fees and related costs. Since workers have
to go through these processes each year, this can result
in workers contributing many thousands of dollars to the
programme over the course of their time on the SAWP.

The most serious concerns about the SAWP have been
raised in the employment phase in Canada. A Mexican
NGO told us that “the problems of the SAWP are in the
employment part of the programme, not so much in
recruitment.” A social worker in Ontario said that while
abuse and fraud in the recruitment process was not
common, “when workers get here, there is a whole range
of forms of exploitation.” Complaints raised by workers
include being asked to carry out different forms of work
than they were hired for, as well as underpayment,
illegitimate pay deductions, excessive and sometimes
extreme working hours, and crowded, unhygienic
accommodation. The most common violations
identified by Ontario officials in the agricultural sector
between 2011/12 and 2014/15 related to unpaid wages
and termination pay, while other common violations
included public holiday pay and illegal deductions
from wages.! A senior Mexican official, speaking prior to
the Covid-19 pandemic, said the main issue that they
had raised with the Canadian government in recent
years related to farms failing to provide adequate
accommodation for the number of workers they had
hired. The issue of housing conditions came to the

fore during the Covid-19 pandemic, given the need

for workers to socially distance themselves. Awoman
working in Alberta told us that during the pandemic her
employers had concealed her and her colleagues from
Canadian inspectors: “they locked us in the dining room
... there are 16 in the house where | live, 8 or 10 women

have been taken there, it looked perfectly fine [to the
inspectors].”

A representative of the Canadian Farmers’ Association
said to us that the scale of abuses was sometimes
inflated by critics but also acknowledged that instances
of bad practices could not be categorised as outliers.
In2017/2018, Employment and Social Development
Canada (ESDC) carried out 402 inspections in primary
agriculture (at least 336 of which were of SAWP
employers), and found 127 employers (32%) needed to
correct non-compliances. The main corrections required
related to accommodation and wages. There is some
evidence that Canada’s agricultural sector is under-
inspected. That same year ESDC reported that 40% of
the “workable tips and allegations” it received nationally
were in the agriculture sector, but the sector only made
up 14% of the national inspection programme.

There are two key underlying factors that undermine
the agency of migrant agricultural workers in Canada
and the claims of SAWP to be a model: provincial
prohibitions on worker organising in the agricultural
sector; and the coercive effects of workers’ inability to
freely transfer employers.

Agricultural workers and labour rights in
Canada

There are structural factors that appear to drive abuses
in the agricultural sector. According to the terms of

the Memorandum of Understanding that set up the
Mexico-Canada SAWP, Mexican workers must receive
“treatment equal to that received by Canadian workers
performing the same type of agricultural work, in
accordance with Canadian laws.” Canadian employment
law is set at provincial level, and agricultural workers are
exempted from key worker protections in many parts

of the country. Agricultural employer organisations say
this is justified: “most if not all of our worker protection
legislation had their origins rooted in the industrial and
manufacturing industries. The nature of work in the
manufacturing setting is very different to the nature of
work in farming”. This has been termed “farm worker
exceptionalism”.?

1. Vosko, Leah F.; Tucker, Eric & Casey, Rebecca. ‘Enforcing Employment Standards for Temporary Migrant Agricultural Workers in Ontario, Canada: Exposing.

Underexplored Layers of Vulnerability’. International Journal of Comparative Labour Law and Industrial Relations 35, no. 2 (2019): 243.
2. See for example, Vosko, Leah F.; Tucker, Eric & Casey, Rebecca. ‘Enforcing Employment Standards for Temporary Migrant Agricultural Workers in Ontario,

Canada: Exposing Underexplored Layers of Vulnerability’.
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In Ontario, which hosts more Mexican migrant workers
than any other province, agricultural workers cannot
establish or join unions under the 1995 Labour Relations
Act and the 2002 Agriculture Employees Protection

Act, which stresses “the unique characteristics of
agriculture”. This exclusion was upheld by Canada’s
Supreme Court in 2011, invoking public criticism from
the International Labour Organization (ILO). A 2015
Solidarity Center report details how outcomes for
Mexican migrant agricultural workers in the US have
been improved by the involvement of unions in the
recruitment and employment process. The UFCW union,
which represents agricultural workers and brought the
case against Ontario, told us that, “once they are in
Canada, these workers are totally voiceless.” Because
most SAWP workers are not able to unionise, unions are
also excluded from the annual review process, meaning
there is a lack of worker representation in discussions
relating to their conditions and the contents of the
standardised contract.

Agricultural workers in Ontario are not only unable

to unionise - Regulation 285/01 has the effect that no
agricultural workers are entitled to receive: daily and
weekly limits on hours of work, daily rest periods, time
off between shifts, weekly/bi-weekly rest periods, or
overtime pay. With few exceptions, agricultural workers
are not entitled to eating periods, public holidays or
public holiday pay. Unions argue that this means that
workers can be coerced into working exceptionally long
hours in circumstances that technically are within the
law, and told us they have assisted migrants who have
worked for several months without a day-off. Fishers and
most farm workers also have no right to the minimum
wage, the “three hour rule”, or vacation pay.

Ontario is not the only Canadian province that restricts
agricultural workers’ labour rights and protections in
this way. Alberta’s Bill 26 of 2019, which the provincial
government said would “restore balance, fairness and
common sense regulations” by reversing a 2015 law,
removed the right of agricultural workers to unionise
(by no longer classifying them as “employees”), and
exempted any farm with five or fewer employees
(defined as someone working for more than six months
consecutively, ruling out many seasonal workers) from
the requirement to carry workplace insurance and from

the provisions of the Employment Standards Code. It
also expanded the definition of agricultural worker,
increasing the number of people covered by these
exclusionary provisions.

In raising concerns about the persistent exemption of
agricultural workers from labour laws, the ILO has noted
that this may explain why such jobs are often unpopular
among citizens, and in the context of Covid-19, has
highlighted the discrepancy between societies’
acknowledgement of the importance of agricultural
workers for the food chain,

and their lack of labour protection: “recognizing these
workers as essential implies the need to address their
exemption from labour laws.”®

Temporary status and the employer-specific
work permit

In addition to agricultural workers’ exclusion from
labour protections and their inability to unionise in
some large provinces, another significant structural
issue that seriously undermines worker outcomes is the
restricted job mobility for migrant workers in Canada.

For most migrant workers employed under the TFWP,
their work permit is “employer-specific”, sometimes
referred to as “closed”. Migrant workers who want to
change employers within Canada first need a job offer
from an employer with approval from Employment and
Social Development Canada (ESDC) to hire migrant
workers, and then they must apply to obtain a new work
permit. As advocacy groups have highlighted, there are
long waiting times associated with this process, during
which time migrants are unable to work. A temporary
work permit application inside Canada took 126 days in
early 2021. Increased job mobility for migrant workers
has been one of the principal demands of advocates
and activists in Canada, who argue that closed work
permits are central to driving human rights abuse. The
fear of losing employment and having to return home
deters migrant workers from lodging grievances with
the authorities or even with the employer themselves,
making it difficult for them to refuse dangerous work

or excessively long hours. A representative of an

3. ILO, ‘Seasonal Migrant Workers’ Schemes: Rethinking Fundamental Principles and Mechanisms in light of COVID-19’, May 2020: 6
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immigration consultants organisation told us that, “the
main threat to the worker is that the employer puts him
out of the country.”

SAWP workers are in a slightly different situation, in

that they do not need a new work permit to change
employees but must go through a specific transfer
process to move employers mid-season: transfers

need the agreement of the worker, the previous and

new employers, and both the Canadian and Mexican
governments. Employers must have obtained LMIAs
demonstrating that no Canadian residents are available
for the positions. Workers do change employers during
the season - about 15% of SAWP workers in 2014 - often
at the instigation of employers who don’t have work

for them, though Mexican officials told us that in recent
years transfers have become more complex. However
this rate of transfers cannot disguise the most salient
characteristic of the system, which is that no transfer can
take place without the agreement of the employer and

in this regard the system places workers in a similarly
vulnerable position to those under the employer-specific
permit. One Mexican agricultural worker told us the
transfer system “gives the employer the ability to impose
everything he can over the worker, then the worker
cannot even say ‘you know what, I’'m going to look for
work elsewhere’” The transfer system is exacerbated

by the SAWP’s employer ‘naming’ system, under which
employers can identify specific workers they want to hire
in subsequent seasons, disincentivising workers from
making complaints. A 2016 ILO report comments that,
“workers who want to be named by their employer to
return next season are unlikely to complain.”

The precarity created by such structures, sometimes
termed “deportability”,* is particularly problematic
given that the main mechanisms for enforcing rights
and obtaining remedies in Canada are complaints-
driven, meaning that according to the Migrant Workers
Centre British Columbia, “if a migrant worker does not
complain, he or she has no practical access to enforcing
his or her rights.” This can have particularly profound
effects for the small proportion of women who take
partin the SAWP. Several workers told us of cases of
harassment and abuse by employers against women
who were scared to complain, because of the risk of
losing their jobs and being excluded from the SAWP.

In a case that reveals the power imbalance between
employers and their workers, one woman told us that
when she rejected inappropriate advances from her
supervisor, he subjected her to bullying and harrassing
the following year, using his authority to give her
excessively heavy work and screaming at her in front
of colleagues. She told us was not asked back on the
program by the farm: “he [the supervisor] must have
told [the employer] that | was not fit for work or, | don’t
know what he told him.”

There has been increased public focus on job mobility
for migrant workers in recent years, with proposals to
create an occupation-specific or sector-specific work
permit as a less restrictive alternative to the status quo.
In 2016 a House of Commons committee review of the
TFWP recommended that the federal government “take
immediate steps to eliminate the requirement for an
employer-specific work permit”, but in 2017 a separate
committee looking at trafficking took a different view,
raising concerns that “sector-specific permits would
then allow a competing employer to offer a higher wage
and steal the employee with no compensation to the
initial employer for the [recruitment] expenses they had
incurred”.

A 2019 government consultation on the employer-
specific work permit did not result in any reforms to the
system, with employers opposing proposals to create
an occupation specific permit. However, in a separate
attempt to respond to concerns about the employer-
specific work permit, the government introduced the
Open Work Permit for Vulnerable Workers in 2019, “to
provide migrant workers who are experiencing abuse,
or who are at risk of abuse, with a distinct means to
leave their employer”. In the first 18 months of the
scheme’s introduction, approximately 800 open work
permits for workers in situations of abuse were issued,
at a rate of roughly 10 per week. Union representatives
and worker organizations generally welcome the
existence of such a mechanism, but continue to push
for broader systemic change that would allow migrant
workers the unconditional right to change employers,
with one expert on migrant workers in Canada calling
the scheme a “bandaid on a system that is broken”.
Those supporting workers in accessing the permit have
also expressed concerns about the complexity of the

4. SeeVosko LF. ‘Legal but Deportable: Institutionalized Deportability and the Limits of Collective Bargaining among Participants in Canada’s Seasonal

Agricultural Workers Program’. ILR Review. 2018;71(4):882-907.
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application process, which creates barriers and likely
reduces the number of applications. The 2021 federal
budget allocated CAD$6.3M (US$5.2M) over three years
to support faster processing and improved service
delivery for open work permits for vulnerable workers.

SAWP workers are the least likely of any category

of migrant workers to obtain permanent residency

in Canada despite in many cases having worked in

the country for decades. Civil society and worker
organisations maintain that the pathways for migrant
workers in low wage roles to gain Canadian residency are
too limited and remain too onerous, and question the
“temporary foreign worker” terminology. The Migrant
Workers Alliance argued in 2019 that “the sectors where
migrant workers labour are clearly not peripheral - our
society could not function without the food, care, and
service that they provide. Similarly, the labour that

they perform is not temporary”. During the Covid-19
pandemic there have been intensified calls for migrant
workers to be given “status on arrival” to appropriately
recognise their contribution to society and remove their
dependence on employers that the employer-specific
work permit provides. We spoke to workers, immigration
consultants, employers and unions who, in different
ways, supported increasing low-wage migrant workers’
access to residency and citizenship. The 2021 budget
saw a pledge by the federal government to introduce
temporary pathways to permanent residence for over
90,000 essential workers (including migrant workers in
low-wage occupations) and international graduates who
are “actively contributing to Canada’s economy”.

Mexican consulates

The terms of the Memorandum of Understanding that
set up the SAWP assign Mexican consular officials

in Canada a special role in the implementation

and monitoring of the programme. The six Mexican
consulates conduct site visits to farms - the Toronto
consulate visits about 50 per season - and play a direct
role in managing complaints they receive from workers.
They are generally the first point of contact for workers
in the event that they have a grievance. Mexican officials
told us they attempt to mediate problems between
workers and employers, and that only in cases that are
more difficult to solve, or where they identify a potential

breach of Canadian federal or provincial law, do they
refer those cases to the Canadian authorities. A former
Mexican Consular official estimated that they only refer
approximately 20% of cases to Canadian federal or
provincial officials.

Consulates have considerably more resources and
authorities available to support SAWP workers than

are available for other Mexican workers in Canada.
Nonetheless, the large number of workers and the
remote locations of farms in Canada places their
resources under considerable pressure. Consular
officials told us that officials have to respond to a large
number of worker calls, as well as carrying out visits

to farms, and that there have been cases where they
were unable to assist some groups of workers due to
the volume of requests. An academic who specializes in
the SAWP told us that consulates did not have sufficient
staff, that they were located too far from farms, and
that officials were not adequately trained to deal with
employer-employee relations. Workers told us they often
did not get responses when they called the consulate
asking for help.

Workers also told us of instances where officials sided
with employers during the mediation process and

critics of the SAWP have frequently accused consular
officials of being too close to employers and under

their sway. In one notorious case, the British Columbia
Labour Relations Board confirmed in 2014 that the
Mexican consulate in Vancouver had identified SAWP
workers who were in contact with unions with a view to
blocking them from returning to Canada. One former
consular official, by then employed by a Canadian union,
testified that the consulate was “terrified” of challenging
employers and that “the priority was to keep employers
happy so they continue to request Mexicans.”

These serious concerns notwithstanding, unions
and others working with migrant workers told us
the provision of consular support by Mexico was
considerably better than other countries who were
not part of the SAWP, and also praised the efforts
of some of the Mexican consulates in Canada,
noting that the quality of provision depends on the
individual officials present at specific missions. For
all its documented faults, the authority that the
SAWP delegates to origin state officials improves
workers’ abilities to raise complaints, as compared
to workers outside the SAWP from countries such as
Guatemala, El Salvador, Honduras, and Thailand.
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Canada’s “remedial, rather than
adversarial” federal enforcement regime

Provincial inspection and enforcement regimes vary
significantly. Since 2015, however, ESDC has been
federally mandated to inspect employers’ adherence to
the terms under which they are approved to hire migrant
workers under the TFWP - this includes complying

with relevant federal and provincial laws that regulate
employment and recruitment, as well as the protection
of the Canadian labour market. ESDC carries out around
2800 inspections per year, which corresponds to 13% of
all TFWP employers. A Mexican consular official told us
that while the increased number of federal inspections
in recent years was a positive development, the
resources being allocated were still “not at the necessary
level”. Mexican workers we spoke to generally recalled
visits by their consulate but not inspections by Canadian
officials. During the Covid-19 pandemic, the inspection
programme was halted and was subsequently replaced
with virtual inspections. In 2021, the federal budget
allocated an additional CAD$54.9M (US$45.5M) over
three years to increase inspections of employers of
migrant workers.

Inspectors can issue warnings, fines, a ban from the
TFWP, and/or revocations of valid LMIAs, which are
necessary to hire foreign workers. Offending companies
can also be named on the IRCC website. Importantly,
the programme is designed to be “remedial, rather
than adversarial”, as Marsden, Tucker and Vosko

put it. According to available data inspectors found
non-compliance at almost half of the employers they
inspected in 2017/18, but the vast majority of issues
were resolved through “corrective measures” such as
compensation to workers. Only about 3% of employers
inspected were penalised, and only in a handful of
those cases were employers fined more than CA$5000.
Authorities have levied more significant fines in relation
to the protection of workers during the Covid-19
pandemic. Nevertheless, questions remain about
whether the ESDC’s administrative penalties adequately
deter poor practices. The RCMP has the mandate to
carry out criminal investigations into human trafficking,
but sex trafficking is prioritised above labour trafficking
and successful prosecutions are anyway very rare,
averaging about 2 or 3 per year.

THE FIVE CORRIDORS PROJECT:

The tapestry of Canadian private
recruitment regulation

Canada’s federal governance structure creates varying
legal regimes relating to migrant workers’ recruitment,
immigration and employment, depending on the
province and sector in which they work. An IRCC
research paper notes that “the consequence is markedly
distinct coverage of migrant worker protections across
Canada and inconsistency of rules for relevant players,
including recruiters active in multiple jurisdictions.”

This can cause confusion even for SAWP workers who,
although recruited as part of a federally negotiated
bilateral programme, are subject to differing levels of
protection depending on the province where they work.
But it is particularly stark for Mexican and other migrant
workers recruited privately through labour recruiters
and / or immigration consultants. Those who assist
migrant workers in taking forward grievances describe

a complex tapestry of regulation and a proliferation of
different, often disconnected routes that workers have to
navigate if they are seeking a remedy.

Provincial governments have jurisdiction over the
regulation of labour recruitment. Practices vary by
province, and there are good examples of well-designed
systems that take account of and seek to mitigate the
risks of abuse in the recruitment process. Six provinces

- most of those that host large numbers of migrant
workers - require labour recruiters to be licensed in
order to operate, with some also requiring employers

to register in order to hire migrant workers. To provide
greater oversight of recruitment activities outside
Canada, provinces like British Columbia require licensed
recruiters to provide information on their international
partners, and makes the licensed recruiter in BC liable
for the actions of their international partners. Legislation
in Ontario, British Columbia, Saskatchewan, Manitoba,
Quebec, and Nova Scotia allows for employers to be
held responsible for the actions of recruiters, to increase
employer adherence to fair recruitment practices.
However, the province which hosts the most migrant
workers, Ontario (along with six other provinces

and territories) does not require labour recruiters to
register in order to operate, a policy which unions and
recruitment agencies have called to be reversed. Ontario
officials told us that the previous licensing scheme that
was abolished in 2001 had become a “rubber-stamping



exercise”, and the focus of their efforts is on enforcement
rather than licensing. However, experts argue that this
discrepancy between provinces allows unscrupulous
labour recruiters to focus their activities in provinces
where regulations and monitoring are weakest.

Federal immigration law reinforces provincial
prohibitions on fee charging, but also permits registered

immigration consultants to charge workers for their
services, a vexed issue that cuts across provincial
regulation. As consultants may simultaneously operate
as recruiters, this dual role opens up a grey area that
has been exploited with relative ease by unscrupulous
operators, who sell jobs to migrant workers - sometimes

Priority recommendations

Mexican

« Revise the Federal Labour Law and the RACT
to provide the STPS with explicit authorities to
investigate and penalize unlicensed labour recruiters
and intermediaries.

« Substantially increase investments in the monitoring
and inspection of licensed recruiters, and establish
accessible and effective grievance mechanisms for
workers subjected to abuse and fraud.

o Publish information on the outcomes of inspections
of labour recruitment agencies, including where
penalties are issued.

« Increase resources for consulates in Canada,
and explicitly instruct officials that their priority
consideration must be the safety and dignity of
workers.

for exorbitant sums - and bill them for “immigration
advice”. One consultant, who never charges workers

for any services, told us that, “the trouble is that selling
jobs is where the money is to be made”. Saskatchewan
and Manitoba have tried to tackle this conflict of interest
in their legislation. There are also widely documented
problems associated with “ghost” immigration
consultants, who are unlicensed, in some cases operate
from outside Canada, and often charge workers

without providing any services. The federal government
established a new regulator in 2021, with additional
powers, in response to repeated concerns about the
weakness of the two previous self-regulatory regimes set
up in 2004 and 2011 respectively.

Canadian

 Provide increased job mobility, in particular by removing
the employer-specific work permit, and expand
access to residency to low-wage migrant workers.

o Ensure that federal inspectors always interview
migrant workers, without employers or supervisors
present, during inspections, and provide channels
for them to communicate any threats or retaliatory
measures following inspections.

o Ensure that inspectors include questions related to
worker payment of recruitment and related costs
that are prohibited under the TFWP; and that they
hold employers accountable when workers have
been charged for these costs, including by third
parties contracted by employers.



« Provide federal funding for legal aid to assist migrant
workers, in particular to help with the filing of federal
and provincial complaints and related processes,
including obtaining open work permits in situations
of abuse.

¢ Carry out and publish a review of whether the
policy of allowing immigration consultants to charge
foreign nationals applying for temporary work
permits is fully consistent with the ILO definition
of recruitment fees and related costs, adopted in
2019, with a view to prohibiting such payments in
the case of workers applying to the TFWP and other
programmes where work permits are linked to
specific employers.

« Require licensed immigration consultants to provide
information to federal authorities on all their
overseas partners and make them liable for the
actions of their overseas partners; ensure the new
regulator has a focus on enforcement; and expand
CBSA investigations into unlicensed consultants.

« Give increased political importance to federal/
provincial/territorial coordination over legislation
and enforcement regarding recruitment and
employment of migrant workers.

Canadian

» Remove restrictions on freedom of association that
prevent migrant or other workers from exercising

THE FIVE CORRIDORS PROJECT: CORRIDOR 5

their legitimate right to form or join trade unions.
Remove blanket exemptions from employment
standards legislation that leave migrant or other
workers without basic legal protections, with respect
to their working conditions, for example working
hours, breaks, and wages.

Implement licensing systems for any individual or
company engaged in the recruitment of migrant
workers, where these are not already in place;
require employers as well as recruiters to register
with the province; and hold employers and recruiters
liable for the actions for third parties in the
recruitment process.

Mexican Canadian

Align SAWP programme requirements with ILO
standards on recruitment fees and related costs, to
ensure that workers do not pay for costs related to
their recruitment into the programme.

Allow worker representation and participation at
SAWP annual meetings, in line with ILO guidance on
bilateral agreements.

Significantly ease the ability of SAWP workers to
transfer employers, removing the role of the current
employer in the transfer process.




Methodology

Project Aims

The aim of this research was to test the performance of
the governments of Mexico and Canada against a set of
44 indicators that cover nine areas of government policy.
The indicators examine laws, policies and government
practices in relation to recruitment and to evaluate their
effect on outcomes for migrant workers:

National migration policy (7 indicators)

Legal and regulatory framework (5 indicators)

Bilateral arrangements (5 indicators)

Licensing, registration and certification schemes (5

indicators)

5. Machinery to implement and enforce regulation (4
indicators)

6. Measures to prevent fraudulent and abusive
recruitment (5 indicators)

7. Enforcement, access to grievance mechanisms and
remedies (6 indicators)

8. Measures to provide accurate information to
workers (5 indicators)

9. Freedom of association (2 indicators)

H W

The indicators are anchored in existing international
standards, in particular the ILO General Principles and
Operational Guidelines on Fair Recruitment. Full details
of each indicator, and how they are derived from ILO
and other standards, is provided in the Five Corridors
methodology.

The corridor research team comprised of Jorge

Aceytuno, James Lynch, Dr. Aaraén Diaz Mendiburo,

Margarita Maura Pascual, Ariadna Tovar Ramirez, and

Amira El-Sayed. Researchers were tasked to take account

of the following considerations, in addition to relevant

laws and formal policies:

¢ The object and purpose of laws and policies: What
stated and unstated goal/s does the government have
with regard to this intervention? Goals could include
economic development, increasing remittances,
migration management, protection of human rights,
national security, immigration control etc.

o The implementation of laws and policies: What
does the government do in practical terms to
implement this measure? For example: financial

and personnel commitment made to the policy;
levels of professionalism and responsiveness of
state institutions; whether key institutions have
the appropriate mandate and authority; whether
independent institutions scrutinise and report on
performance; and whether there is transparency in
the way the government carries out this measure.

¢ The effects and outcomes of laws and policies:
What is the effect of the government’s intervention
on migrant workers? In particular, to what degree
does it ensure fair recruitment?

Sources of Information

In order to assess laws, policies and practices in Mexico
and Canada against the indicators, we conducted a
thorough review of secondary source material, and
sought information and perspectives from a wide
range of individuals directly involved in, affected by or
knowledgeable about the regulation of migration and
recruitment in these corridors. In total we carried out
interviews with 22 such experts. In addition, we held
eight meetings with government officials in Mexico and
Canada, and interviewed 29 Mexican migrant workers.

Legal and policy frameworks, and secondary sources:

We conducted a thorough review of secondary sources,
including books, NGO reports, peer-reviewed academic
journals, and newspaper articles and a full analysis of
relevant laws and policies in Mexico and Canada.

Key stakeholders and experts in migration processes:
We interviewed a wide range of stakeholders and
experts either remotely or in person, including NGOs
working on migrant workers’ rights, trade union
representatives, academics, think-tanks, journalists,
lawyers, recruitment agencies, and representatives

of intergovernmental organisations such as the

IOM. We explained to interviewees our preference of
attributing all comments to named individuals, but
offered them the option of withholding their names.
The organisations we consulted included the National
Network of Agricultural Workers (CECIG), the Centro
de los Derechos de Migrante (CDM), the Union of
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Telephone Operators of the Mexican Republic (STRM),
ProDESC, the Immigration Consultants of Canada
Regulatory Council (ICCRC), the Canadian Federation
of Agriculture, Maple Leaf Foods, the Canadian Labour
Congress (CLC), the United Food and Commercial
Workers (UFCW), the Migrants Resource Center Canada
(MRCC), the Migrant Workers Centre BC (MWCBC), the
Canadian Association of Professional Immigration
Consultants (CAPIC), Legal Assistance of Windsor (LAW),
and the Immigration Consultants of Canada Regulatory
Council (ICCRC). The individuals we consulted included
academics Dr. Maria Antonieta Barrén Pérez, Dr. Karla
Valenzuela, Rosa Maria Vanegas Garcia, Dr. Ethel
Tungohan, Professor Leah Vosko, Professor Jennifer
Gordon, and individuals involved in the recruitment
industry in Mexico and Canada, including recruitment
agencies and immigration consultants. We also attended
AMSSA regional meetings between October 2020 and
January 2021, hearing presentations from a wide range
of speakers, including federal and provincial officials,
civil society organisations, trade unions, employers,
employer organizations, and immigration lawyers, and
asking research questions during participatory sessions.

Governments: In Mexico we met two senior officials

at the Ministry of Labour and Social Security (STPS),
and Mexican consular officials in Ottawa and Toronto.
We also met former officials from both the STPS and
the SRE. In Canada we met Directors and officials from
Employment and Social Development Canada’s (ESDC)
Temporary Foreign Worker Program (TFWP) Directorate,
including their groups responsible for Integrity
(employer inspections), the Seasonal Agricultural Worker
Program (SAWP), and the Migrant Worker Support
Network (MWSN). We also met Directors and officials
from Immigration, Refugees and Citizenship Canada’s
(IRCC) Temporary Resident Policy and Program division,
Permanent Resident Policy and Program division, and
Research and Evaluation. At the provincial level, we met
with officials from Ontario’s Ministry of Labour, Training
and Skills Development responsible for employment
standards, labour recruitment, and inspections.

We wrote to STPS and SRE in Mexico, and to ESDC and
IRCC in Canada in April 2021 outlining the report’s draft
key findings and recommendations for Mexico and
Canada. IRCC provided a written response to this letter,
and provided us with an opportunity to present our
report’s recommendations to officials from both ESDC and
IRCC, including their groups responsible for the Seasonal
Agricultural Worker Program and immigration consultants.
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Migrant workers: We spoke to migrant workers to

help us understand better recruitment and migration
processes from workers’ perspectives, and to provide

us with insights into how particular measures work in
practice. Our interviews with migrant workers were not
designed to provide representative samples, and we did
not attempt to carry out large-scale quantitative surveys
of migrant workers. We intended to interview workers in
person, in a mixture of group and individual interviews,
envisaging that this would take place both in Mexico and
in Canada. The Covid-19 pandemic largely prevented us
from carrying out interviews in this way, apart from a
small number conducted before restrictions took force.
As a result we elected to carry out remote interviews. We
interviewed 29 Mexican migrant workers in the course
of this research, 25 one-to-one interviews and one
group interview of four workers. We spoke to 7 workers
at the STPS in Mexico, as they were going through their
recruitment process for the SAWP. Connections through
academics and civil society organizations in Canada

and Mexico linked us to 16 workers, while a private
recruiter in Mexico introduced us to two workers. The
group interview we conducted was arranged with the
assistance of the Legal Assistance of Windsor (LAW). The
interviewees were drawn from the agricultural sector.

We used interview questionnaires structured around
the recruitment process, including questions on the
experiences of workers with regard to:

«  Their decision to migrate;

+ Introduction to and interaction with officials and
recruitment agents;

«  Payment of fees and exposure to debt, where
applicable;

+  Pre-departure experience, including contract
processes and any orientation programmes;

«  Arrival and working in the destination country;

«  Getting support if something goes wrong; and

+  Returning home after migration.

We explained the purpose of the interview and the wider
project in advance and secured the express consent of all
of the individuals we spoke to to use the information they
provided to us for the purpose of the project. Where we
have cited worker comments directly, we have opted to
withhold workers’ names, generally referencing only their
age, gender, agricultural produce they worked with, and
the province in which they were employed in Canada.



Recruitment pathways: How Canadian
employers hire Mexican migrant workers

This is a brief description and analysis of the most
prevalent recruitment pathways in this migration
corridor, which is dominated by the government-run
recruitment Seasonal Agricultural Worker Program
(SAWP), which sits under Canada’s Temporary Foreign
Worker Program (TFWP). Private recruitment pathways
also exist under the TFWP, and these are also described
below. Any employer looking to hire a foreign worker
through these routes must obtain a Labour Market
Impact Assessment (LMIA) in order to demonstrate that
no Canadian citizen or resident could be found for the role.

Government recruitment under the SAWP
and LMM

In 2019, the government of Mexico recruited 26,407
migrant workers under the SAWP, and approximately 700

migrant workers under the Labour Mobility Mechanism
(LMM). Collectively, this represents approximately 87%
of the 30,960 Mexican migrant workers who entered
Canada under the TFWP. Under the SAWP, Canadian
employers apply to the federal government to hire
agricultural workers, with most using the services of
officially recognized employer organizations to support
them with the application process. When applications
are approved by the Canadian government, the Mexican
government then recruits the workers and coordinates
logistics with the recognized employer organization in
order for migrant workers to travel to Canada.

The Seasonal Agricultural Worker Program

An agricultural employer who wants to hire foreign
workers under the SAWP must first apply for a LMIA from
the department of Employment and Social Development
Canada (ESDC). Under the provisions of the SAWP MoU,
recognized employer organizations (FARMS, FERME, and

5. The International Mobility Program (IMP) is Canada’s other main temporary labour migration programme. 4,845 Mexican workers entered Canada in 2019 under
the IMP. Unlike the TFWP, employers generally do not require LMIAs to hire under the IMP. The majority of workers entered under professional occupations and
intra-company transfers through the Canada-US-Mexico Trade Agreement (CUSMA), a work scheme for graduates from Canadian post-secondary institutions,
and a smaller movement of young workers under the International Experience Canada programs between Mexico and Canada. These processes are not

described in detail as they are not the main focus areas of this report.
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WALI) are authorized to provide assistance to Canadian
employers with the LMIA application process and with
logistics related to the workers’ travel between Mexico
and Canada. These organizations play a major role in
administering the programme on the Canadian side.

If the employer’s application is approved by ESDC, the
government of Mexico nominates candidates who have
been recruited through its Ministry of Labour and Social
Security (STPS). Job seekers apply for participation

in the SAWP through the local offices of the National
Employment Service (SNE), an agency of the STPS, and
are screened through a standardized test that requires,
amongst other things, for applicants to be agricultural
workers in Mexico, reside in a rural area, and have
agricultural work experience in select agricultural crops.
In reality, many workers return to Canada every season
for several years and even decades. The matching
process is often straightforward - employers “name”
workers they would like to hire again the following year.
The programme is heavily oversubscribed, and there is
currently a waiting list of more than 13,500.

Once a migrant worker is selected, the STPS/SNE helps
the worker to apply for a work permit at the Canadian
Embassy, organizing medical tests, biometrics, and
other requirements. The STPS/SNE also helps workers
register to receive public health care and supplementary
private insurance in Canada (paid by the worker), and
coordinates details of the workers’ travel to Canada with
the appropriate recognized employer organization.

The STPS also provides migrant workers with a
pre-departure orientation session that explains the
employer-employee agreement, and provides contact
information for the Mexican Embassy and consulates, as
well as information related to workers’ rights in Canada.

The longest possible contract for SAWP workers in Canada
is eight months per year. As a result all these recruitment
processes, with associated costs, are repeated every
season for each employer and worker, regardless of
whether a worker is returning to a previous employer.

The main elements of the fee structure are as follows:
«  Neither the worker nor the employer pay
recruitment fees. Advertising, screening and

selection of workers is delivered by the Mexican
state as part of the SAWP MOU.
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«  Mexican workers must pay for the costs of medical
tests, biometric tests, and work permit application
fees required by the Canadian government. They
must also pay for the internal transport costs within
Mexico to attend these processes. In most provinces
they pay up to half the cost of the airfare through
salary deductions (see below). After arrival in
Canada, workers also pay for supplemental health
and life insurance that covers workers over-and-
above Canadian public health plans in the event of
an emergency. Employers can also make deductions
from workers’ salaries for utilities up to provincial
limits.

«  The Canadian employer pays a nominal fee to the
recognized employer organizations for the services
that they render, and pays several costs associated
with the recruitment of workers to Canada,
including transport from airport to job sites, and
registration of workers into Worker Compensation
Plans. In British Columbia, employers pay the
full return airfare for the worker, while in other
provinces employers can recuperate up to half of
the workers’ airfare from workers. Employers must
also provide workers with free housing that has
been inspected by government inspectors - the
exception is again British Columbia, where they can
recuperate an agreed amount for housing.

The fee structure is generally respected under the
relatively tightly controlled SAWP, though there are
some cases of corruption in Mexico, where workers are
charged by officials to enter the programme, and of pay
deductions by Canadian employers which go beyond
what is permitted under the SAWP contract. Mexican
consulates in Canada have authorities to visit farms and
to resolve disputes between workers and employers, and
the STPS takes a “report of return” from each worker

at the end of the season, which is designed to identify
any breaches of the SAWP contract. The most common
worker complaints relate to housing, pay and other
working conditions.

The Labour Mobility Mechanism

The Mexico-Canada LMM is designed to provide
opportunities for Mexican workers beyond the SAWP. It
is a small programme and recruited only 700 workers in
2019. The process of recruitment is similar to the SAWP
on the Mexican side, and the fee structure is similar.
The main differences are on the Canadian side, where



employers deal directly with the Mexican government

as there are no recognized employer associations

to coordinate the programme, and where Mexican
consulates have no special authorities to oversee the
implementation of contracts. Additionally, the STPS only
provides LMM applicants with information about the
Canadian work permit application, meaning they get
much less assistance than workers going through the
SAWP. Given that completing a work permit application
can be complex and must be done in English or French,
workers may as a result need assistance from employers
or from an immigration consultant to complete the work
permit application process.

Private recruitment between Mexico and
Canada

Recruitment outside bilateral programmes, which
typically involves private recruitment agencies and/

or immigration consultants, represents a considerably
smaller share of the Mexican migrant workers hired in
Canada than the SAWP. In 2019 about 4,000 Mexican
migrant workers who entered Canada under the TFWP
did so outside the government-administered SAWP and
LMM schemes.

Once a Canadian employer has obtained a Labour
Market Impact Assessment from ESDC, they can proceed
to recruit the migrant worker. There are multiple ways in
which this recruitment might legally take place:

« Some employers advertise and hire directly
without the involvement of third parties. In some

provinces, employers must register to be able to hire

any migrant workers, in addition to the federal LMIA
process.

«  Employersin some cases directly engage the
services of Mexican recruitment agents, which
are required under Mexican law to be registered, to
screen and select applicants.

«  Some employers hire agencies based in Canada to
carry out the recruitment. These Canadian agencies
may in some cases themselves hire Mexican
agencies. If the employer is hiring in Alberta,

British Columbia, Manitoba, New Brunswick, Nova
Scotia, Quebec and Saskatchewan, which require
private recruiters to be licensed, the employer must

only contract recruiters who are licensed in that
province. In other provinces, there are no licensing
requirements restricting who can act as a recruiter.

Under Mexican law, all contracts for migrant workers
in foreign countries are supposed to be verified and
approved by the government. In practice thisis not a
requirement that Mexican authorities enforce, and so
there is no meaningful involvement of the government
in private recruitment processes. All significant formal
processes take place on the Canadian side. Once a
worker has been selected by one of the means above,
they must apply for their Canadian work permit, a
process which includes medical tests and biometrics.
Employers may use the services of immigration
consultants, both to help secure LMIAs and to ensure
workers are successful in obtaining Canadian work
permits. Many immigration consultants work within
recruitment agencies, and provide both recruitment
services and immigration advice.

The fee structure for this model is supposed to work as
follows:

«  The Canadian employer pays all recruitment fees
charged by agents, as well as costs associated
with the recruitment of workers to Canada,
including return airfares, transport from airport to
job sites, and registration of workers into Worker
Compensation Plans. Employers must also assist
workers in finding quality affordable housing, but
housing is paid by workers.

o Under both countries’ laws, Mexican workers
should not pay any recruitment fees to licensed
labour recruiters in either Mexico or Canada.
However under Canada’s Immigration and Refugee
Protection Regulations, workers must pay for the
costs of medical tests, biometric tests, and work
permit application fees required by the Canadian
government. Workers also pay for associated travel
in Mexico in order to complete the work permit
process.

+  Licensed immigration consultants are permitted
under Canadian law to charge either employers or
workers for immigration advisory services.

In practice

Employers, recruitment agents and immigration
consultants in some cases take great care to respect
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and protect the rights of workers through the migration
process, in line with the principles above. However, a
description of the legal pathways alone does not capture
several important features of migration from Mexico and
to Canada.

Firstly, despite requirements in law, the Mexican
recruitment industry is highly informal, and the vast
majority of recruitment for jobs in North America is
carried out by unlicensed agents who pay little heed

to regulations. In many cases workers are recruited by
members of their rural communities who connect them
directly to employers or to larger unlicensed agencies
in cities who are offering jobs in North America. Much
recruitment happens through Facebook, making it
difficult to identify recruiters. There are only nine
agencies formally licensed to recruit for jobs abroad,
and even these are not subject to a regular inspection
programme. In this context, fee charging is very common
in Mexico, with one 2013 study finding workers paid on
average US$591 for jobs in the US.

Secondly, recruiters may charge workers for jobs in
Canada where employers have not obtained LMIAs and
associated approval to hire migrant workers. In these
cases, Mexican recruiters advise workers not to obtain
work permits but to travel to Canada directly as visitors,
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under the Electronic Travel Authorization (ETA) scheme.
Workers can arrive in Canada to find there are no jobs
for them, or that the positions, terms and conditions
differ significantly from those promised.

Unscrupulous recruiters in Canada develop relationships
with employers and recruiters in origin countries
including Mexico, and deliver workers to employers
either free of charge or at low cost, passing the cost of
recruitment onto the workers, from whom they may
charge fees upfront or deduct fees from their salaries
throughout their contract. Fees vary significantly
depending on workers’ country of origin and other
factors, but can amount to many thousands of Canadian
dollars.

Finally, the role of licenced Canadian immigration
consultants adds a further layer of complexity to the
fee charging model, as it is permitted for consultants
to charge workers forimmigration services but not
recruitment services. These services are so closely
linked that it may be unclear to workers what they

are being charged for, and unscrupulous consultants
deliberately blur the lines in order to charge for jobs.
Unregistered or “ghost” immigration consultants, who
charge extortionate fees for jobs that may not exist, are a
persistent problem.
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Assessment against the
Five Corridors indicators:

1.1 Does the government work to ensure coherence between labour recruitment,
migration, employment and other national policies?

1.2 Does the government restrict countries that some or all workers can migrate to? / Does
the government place restrictions or bans on immigration from certain countries?

1.3 Does the government have a stated or observed preference/tendency towards
government-to-government recruitment agreements?

1.4 Does the government take gender and gender identity into account when
formulating and implementing migration policy?

1.5 Does the government significantly regulate the process for a worker to obtain a visa to
migrate? (i.e. does the worker need multiple permissions at different levels of the state

to migrate?)

1.6 Do national laws allow all categories of migrant workers the ability to change
jobs within the destination country?

1.7 Do destination country laws offer migrant workers a pathway to long term
residency and/or citizenship?
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National migration policy

“We have a system where because a worker is tied to that employer, that’s translated into a sense that those employers
have control over everything in their life from health coverage to housing.”

Mexico has traditionally been a country of emigration
with large movements of permanent, temporary,

and irregular migrants to the United States playing

a significant role in both countries’ political
economies. In the past two decades, Mexico’s
economic growth provided more employment
prospects at home for both its nationals and foreign
migrants, while job opportunities for Mexicans

in the US decreased as a result of economic
contraction following the 2008 financial crisis and
stricter enforcement of border controls. In parallel,
undocumented migration from Central America
through Mexico into the US increased, placing the
government under considerable pressure from the
US and internationally. The impact of Covid-19 on
the Mexican economy, and expectations of a more
migrant-friendly environment under the Biden
administration may result in another increase in
Mexican migration to the US. While the government
is not heavily focused on the situation for Mexican
workers migrating overseas, with domestic security
and economic challenges taking priority, it has a
clear preference for government-to-government
bilateral recruitment over private sector recruitment.
There is no bilateral scheme with the United States,
where private recruitment agents mediate access

to temporary visa programmes. However, close to
27,000 workers per year migrate to Canada under the
bilateral Seasonal Agricultural Workers Program with
Canada. Demand for places on the scheme, which

is stringently managed in comparison to the poorly
regulated private recruitment industry, is high. The
scheme has been criticised for its low level of female
participation, and in recent years the government has
taken some steps aimed at reducing discriminatory
hiring practices among Canadian farmers.

More than a fifth of Canada’s population was born
outside of the country and under the Trudeau
government’s economic strategy the rate of
immigration has increased, with a plan to boost
Covid-19 recovery by admitting 421,000 new
permanent residents per year by 2023. Alongside

permanent immigration schemes, the federal
government manages several temporary migration
programmes, with responsibility for employment
standards, workplace safety, labour recruitment,
and health falling under provincial jurisdiction.

The numbers of foreign workers arriving in Canada
under the main temporary programmes, the
International Mobility Program (IMP) and the
Temporary Foreign Workers Program (TFWP), have
nearly tripled in the last decade. Both schemes are
driven by employer demand for foreign workers
rather than bilateral agreements with origin states,
with the exception of the SAWP agreements that

sit under the TFWP. Various sectors of the economy
now depend to some extent on temporary foreign
workers - foreign workers made up 26% of the crop
production workforce in 2017, for example. This
reliance on overseas labour appears to be in tension
with government commitments to provide jobs to
Canadians. As a result, businesses have to go through
what they see as a burdensome and costly Labour
Market Impact Assessment each time they want to
recruit a non-national, for most low-wage jobs. In
that context, employers have pushed back against
increasing pressure to abolish the employer-specific
(or “closed”) work permit that ties workers to a single
employer. Advocates and experts contend that this
is one of the greatest drivers of worker precarity and
associated human rights abuses. Many workers,
including those in the SAWP, fear that they could
have their contracts terminated if they complain
about conditions, resulting in their repatriation and
loss of crucial income. The government has stopped
short of fully overhauling the closed worked permit,
instead introducing an open permit for workers
who report certain forms of abuse. Meanwhile the
Covid-19 pandemic has intensified the national
debate about the country’s reliance on a migrant
workforce which is arguably not “temporary”, and
has amplified calls to improve access for low-wage
migrant workers to permanent residency and
citizenship.

MEXICO TO CANADA: FAIR RECRUITMENT IN REVIEW

23



24

Recommendations to the Mexican
government:

o Conduct a formal, independent review of
government policies in relation to Mexican migrant
workers being employed outside the country. The
review should solicit views from a wide range of
stakeholders and should address issues including
gender-sensitivity and the effectiveness of current
regulation of the recruitment sector.

«  Continue to explore possibilities for new
government-to-government recruitment
programmes, as these at present provide
additional protections for Mexican migrant
workers and job seekers, in comparison to the
private recruitment industry.

«  Ensure that the prohibition of gender-based
selection by Canadian farmers participating in
the SAWP, due to take effect this year, is strictly
enforced. When securing new placements for
workers who have not been “named?, prioritise
the placement of women.

Recommendations to the Canadian
government:

«  Provide increased job mobility:

- Re-examine options to improve the mobility of
migrant workers, with the objective of removing
the employer-specific work permit that plays a
key role in creating precarity for migrant workers.

- Reduce the administrative burden associated
with applying to the Open Work Permit for
Vulnerable Workers scheme.

«  Expand access to residency to low-wage migrant
workers:

- Building on the experiences of the Caregiver and
Agri-Food Pilots, expand options for permanent
residence for migrant workers in low-wage
occupations where there is consistent demand
for their services, including providing
permanent residence from arrival, or failing that
guaranteed pathways to permanent residence,
and options to be joined by family members.

- Review the 8-month SAWP work permit limit,

which largely precludes SAWP workers from
obtaining permanent residence.

- Review whether the language levels required
for permanent residence are appropriately
accessible for migrant workers in low-wage
roles, and extend funding to provide language
training to assist migrant workers in meeting
language requirements.

1.1 Does the government work to ensure
coherence between labour recruitment,
migration, employment and other
national policies?

Historically, Mexico has been a country of emigration

- the Constitution gives citizens the right to leave

the country - with large movements of permanent,
temporary, and irregular migrants to the United

States (in particular to California and Texas) playing a
significant role in both countries’ political economies.
According to the Migration Policy Institute, the
population of permanent Mexican immigrants in

the United States was approximately 11.6 million in
2016, with approximately 6 million of those being
undocumented permanent immigrants. These figures
do not include 37.7 million US citizens who were born

in Mexico or who report Mexican ancestry or Hispanic
origin.® As one 2015 study puts it of Mexican migration to
the US, “no other nation has so overwhelmed decadal
migration in-flows since Ireland ... from 1830 to 1850”." In
2020, Mexico’s Central Bank announced that remittances
from Mexicans living abroad exceeded US$40B (3.8%

of Mexico’s GDP) setting a record, and President Andrés
Manuel Lopez Obrador hailed migrants as “heroes” in
the context of Mexico’s economic recovery under the
Covid -19 pandemic.®

In the past two decades, the picture has become

more complex. Mexico’s economy grew, offering more
employment prospects at home for both its nationals
and foreign migrants, while opportunities for Mexicans
in the US reduced with economic contraction following
the financial crisis and increased enforcement along

6. Jie Zong and Jeanne Batalova, “Mexican Immigrants in the United States in 2017”, Migration Policy Institute, (11 October 2018).

7. Jennifer Van Hook, Frank D. Bean, James D. Bachmeier, and Catherine Tucker, “Recent Trends in Coverage of the Mexican-Born Population of the United States:

Results From Applying Multiple Methods Across Time”, National Institute of Health, (April 2014).
8. Lizbeth Diaz and Abraham Gonzalez, “Mexicans defy pandemic blues with record remittance surge”, Reuters, (1 February 2021).
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the border. By 2015, the numbers of Mexicans migrating
to the US had dropped lower than those returning.® In
parallel, undocumented migration from Central America
through Mexico towards the US increased dramatically
as a result of conflict, climate change and other factors.*

In recognition of the fact that, as a 2013 OAS report

put it, “of all the countries in the Americas, Mexico is
doubtless the one that most clearly reflects the various
faces of international migration in a country”,** Mexico
developed a 2014-2018 Special Migration Program (PEM)
as part of its National Development Plan. The aim of
the Interior Ministry-led program was, the government
said, to “allow the implementation of cross-cutting
actions that involve all government agencies and
levels, as well as civil society organizations, based on

a focus on respect for the human rights of migrants,
sustainable development, a gender perspective,
intercultural relations, and security”.*> The IOM has
noted that the PEM programme faced challenges in

its implementation, including a lack of resources and
“management and economic activity at the borders”.*?
The main focus was on migrants transiting Mexico,

an issue which was placing the government under
considerable pressure from the US and internationally.
Since 2018, under President Obrador (generally known
as “AMLO”), the government has publicly stated that its
migration policy is based on a two-pronged strategy of
“defending migrants’ rights and taking a humanitarian
approach to economic development in order to address
the structural causes of migration.”** As an example,
the Mexican government and the IOM recently started
projects to assist migrants transiting or residing in
Mexico to find legal employment in Mexico particularly
in areas where Mexico is experiencing labour shortages
through the Mechanism of Labour Intermediation
(2019), and the Leaders of the Future campaign (2020).
Nevertheless, in trying to respond to pressure from the
Trump administration, the government faced harsh

criticism from media and civil society organisations for
its enforcement actions to stem the flow of migrants
from Central America to the US - despite calls by the
president, when in opposition, to provide migrants
with safe passage to the northern border.* In 2019 the
government promised to cut the number of migrants
entering Mexico by 60%.!" Mexico was accused of
becoming President Trump’s wall.*® 15,000 Mexican
troops were deployed to the southern border.*

The medium-term impacts of Covid-19, combined with
expectations of a somewhat more migrant-friendly
environment under the Biden administration, may
reverse the trend of reduced Mexican emigration to

the US, and cause more Mexicans to head north once
again. The pandemic has had a significant effect on
Mexico’s economy, which was already contracting in
2019. Mexican migration to the US has traditionally risen
in times of economic difficulties.?® Remittances from
Mexico to the US were at record levels in 2020 during the
pandemic.”* Nevertheless the government is not heavily
focused on the situation of Mexican workers migrating
overseas, with domestic security and economic
challenges looming large. One senior Mexican official
told us that the current administration is less focused
on labour mobility [outside the country] compared

to the creation of job opportunities domestically and
the improvement of working conditions in Mexico.?? A
Mexican NGO told us that “temporary migration, and
the rights violations that accompany it, is not a topic
that interests the government much, apart from trying
to address unemployment issues at home, which is the
reason that forces people to migrate”.®

Mexican workers have played a particularly important
role in the agricultural sector in both the United
States and Canada, and migration from rural areas

to North America has increased, particularly since
liberalizing land reforms in the early 1990s resulted in

9. Ana Gonzalez-Barrera, “More Mexicans Leaving Than Coming to the U.S.”, Pew Research Center, (19 November 2015).
10.  Shannon K. O’Neil, “Mexican Migration Could Be the First Crisis of 2021”, Council on Foreign Relations, (23 July 2020).
11.  Inter-American Commission on Human Rights, “Human rights of migrants and other persons in the context of human mobility in Mexico”, (December 2013).

12.  Secretariat of Foreign Affairs, “México frente al fenémeno migratorio: una visién para el siglo XXI”, (May 2015).

13.  “OIM acompania la Evaluacién del Programa Especial de Migracién 2014-2018 en México”, IOM, (5 December 2018).

14.  “Mexico’s Migration Policy Is Sovereign, Seeks to Protect Migrants’ Rights”, Secretariat of Foreign Affairs, (3 March 2019).

15.  “La OIM lanza una nueva campafia sobre la integracion de los trabajadores migrantes con la Secretaria del Trabajo en México”, IOM, (8 September 2020).
16.  David Agren, ““Mexico has become Trump’s wall’: how Amlo became an immigration enforcer”, The Guardian, (26 January 2020).

17.  Tom Phillips, “Mexico immigration chief vows to cut number of people migrating by 60%”, The Guardian, (21 June 2019).

18.  Maria Verza, “Under US pressure Mexico shifts immigration policy”, AP, (12 September 2019).

19. Tatiana Arias, “Mexico sends nearly 15,000 troops to the US border”, CNN, (24 June 2019).

20. Center for Strategic and International Studies, “Online Event: The Mexican Economy and Its Impact on Migration”, (27 May 2010).
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the expropriation of communal agricultural lands.? In
this context the regular bilateral Seasonal Agricultural
Worker Program (SAWP) that Mexico has operated

with Canada since the 1970s, “represents a constant
source of remittances, as well as ... employment for

the rural population that is not possible to create at a
national level given current economic conditions and
the state of rural poverty.”? A 2018 ILO report points
out the attractiveness of the programme to both
governments: “the SAWP is viewed as an instrument
that can simultaneously address excess labour supply
in the agricultural sector in Mexico and offer employers
in Canada access to a foreign labour market to meet
seasonal labour demand.”?® A senior STPS official

told us that the programme “produces great added
value for both countries. It contributes to the gross
domestic product for both countries.” The programme
has continued to grow steadily in the past decade and
there is consistently more demand for places on the
scheme than supply of jobs. Wages for SAWP workers are
slightly above the Canadian minimum wage and range
between US $9.50/hr and US $17.40/hr in 2021. This s
considerably higher than the 2021 minimum wage for
agricultural workers in Mexico of US $8.00/per day, and
means that Mexican agricultural workers in the SAWP
can earn roughly between 9 to 17 times the minimum
wage for an agricultural worker in Mexico over an 8
hour work day. Furthermore, civil society organizations
in Mexico argue that the current minimum wage for
agricultural workers in Mexico is insufficient to support a
family even for the most basic needs.” The senior STPS
official told us that the department maintains a pool of
workers who have passed the application and who are
ready to travel, in case there is a surge in demand for
workers and to prepare in advance for requests in future
agricultural seasons - in March 2020 there were 13,500
workers in this position.? This discrepancy between
demand and supply arguably contributes to worker
reluctance to complain about their conditions, explored

further in section 7, as workers are aware that their
bargaining power is limited by the large queue behind
them hoping to take their position on the programme:
“the worker needs the job much more than the employer
needs the worker”, as the UFCW union puts it.* One
worker who had been on the scheme for 30 years told

us that employers exploited this knowledge: “the
employers feel more able to say forcefully, ‘if you’re not
happy here, you can go to Mexico because behind you,
there are a thousand more’”®

The significance for Mexico of migration means that

it has been an active participant in international fora
on migration, acting as a co-facilitator for the Global
Compact on Migration.*

According to the 2016 census, more than a fifth of
Canada’s population was born outside the country.®
Building on a long history of encouraging immigration -
as one scholar put it in 2001, “permanent migration has
constituted the cornerstone of Canadian immigration
policy since Confederation”® - the government

operates several programs, including an economic
stream for highly skilled immigrants (who make

up more than half those admitted as permanent
residents), a family reunification program and a refugee
program. The anti-immigration policies adopted by

the Trump administration, reducing places available

for migration to the US, made Canada increasingly
attractive for prospective immigrants.** Under the
Trudeau government Canada has accelerated the rate of
immigration as part of its economic strategy. In 2019 a
record 341,000 people arrived in Canada through these
pathways.** In October 2020, the government announced
a 3yearimmigration plan intended to further increase
permanent immigration to 401,000 permanent residents
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in 2021, and eventually to 421,000 permanent residents
in 2023.%¢

Alongside the permanent immigration programs,

the federal government manages several temporary
migration programs. Initially developed and
implemented in the latter part of the twentieth

century in response to changing practices on the part

of Canadian employers - which were increasingly
outsourcing functions and offering non-standard forms
of employment - these programs are driven by employer
demand, giving businesses the ability to recruit migrant
workers from any country in the world. Workers on such
schemes are distinguished from permanent immigrants
in that they generally lack access to family reunification,
employment mobility rights, and the prospect of
citizenship.*” The 2000s has seen a significant rise in the
number of temporary work permits issued each year

- from 1998 to 2018 the number of permits rose from
110,000 to 340,000 per year.® Temporary foreign workers
generally receive a work permit for employment up to
one year and seasonal workers for less than a year.®

The entry of temporary migrant workers into Canada
occurs under two main programs: the Temporary
Foreign Worker Program (TFWP) and the umbrella
International Mobility Program (IMP). The TFWP requires
that the employer first undergo a labour market test,
known as a Labour Market Impact Assessment (LMIA), to
ascertain whether there is a labour shortage that needs
to be filled and requiring employers to demonstrate
that no Canadian citizen or resident could be found for
the role. Employment and Social Development Canada
(ESDC) and Service Canada (SC) are responsible for the
TFWP. In contrast, the IMP, managed by Immigration,
Refugees and Citizenship Canada (IRCC), allows for
employers to hire foreign workers without undergoing a
labour market test - in a number of specified exempted
areas. This includes international trade agreements

in particularly with the US and Mexico; “Canadian
interests” (for example Working Holiday Programs,

work permits for international students during their
studies and after graduation, and, since 2019, applicants
under the Home Child Care Provider and Home Support
Worker pilot projects); “no other means of support”
(including refugee claimants); permanent resident
applicants in Canada (including applicants and family
members); “vulnerable workers” (including migrant
workers in situations of abuse or possible abuse); and
“humanitarian reasons” (including destitute students).*
In general, workers entering Canada under the TFWP
are recruited primarily into low-wage and “semi-skilled”
roles with a smaller number of workers recruited into
professional occupations that do not qualify under

an exemption category. The IMP has traditionally

been characterized as a programme for higher skilled
migrants, though its various sub-streams vary widely.

Various sectors of the economy are now dependent to
varying extents on temporary foreign workers. According
to Stats Canada, in 2017 there were about 550,000
temporary foreign workers in Canada, accounting

for 2.9% of total employment: “although the overall
percentage of TFWs may not be large, they were
particularly important in agriculture, forestry, fishing,
and hunting, accounting for 15.5% of the employment

in that sector.” 26% of workers in crop production
specifically were temporary migrants.** A 2014 study of
attitudes of Canadian farm operators towards migrant
workers found employers mentioning “how crucial the
[migrant workers] are to operate their business”, with
one commenting: “They are very important. VERY, VERY
important”.*®* A representative of the Canadan Federation
of Agriculture told us that, “we have a very acute need
for labour, every year that is a recurring need.”*

Growth in the number of temporary workers over the
past decade has not been split evenly across the two
main programmes. The number of migrant workers
entering Canada through streams classified (since
2014) as the IMP almost doubled from 176,280 in 2015
to 306,655 in 2019, in contrast to the TFWP whose
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numbers increased at a slower rate from 72,965 in

2015 t0 98,275 in 2019.% Several factors may explain
this trend: increased restrictions on the TFWP put

in place by the Conservative government in 2014 in
response to concerns that the program was being used
by employers to hire migrants for roles that qualified
Canadians were available for; the fact that employers
do not need to obtain LMIAs in order to recruit migrants
under the IMP; and the fact that migrants are not tied to
a single employer once they enter Canada under many
subcategories of the IMP, making it more attractive

for prospective applicants. The TFWP now focuses
primarily on the entry of migrant workers in trade/
technical occupations, low-wage occupations, and

four agricultural programmes, including the SAWP,

with a relatively smaller entry under professional
occupations.*

The shifting numbers between the TFWP and the IMP
may reflect the contradictory pressures on the federal
government. While Canadian businesses have called
on the government to prevent the issue of foreign
workers becoming a political issue, citing the country’s
low unemployment rate and “dwindling labor pool”,*
nevertheless there are public concerns about the rate of
immigration, with nearly two third of Canadians telling
a 2019 survey that the numbers of new arrivals should
be limited.* The federal government has in the last
decade enacted various policies aimed at addressing
public concerns about the rate of immigration, with the
Harper government in 2009 imposing visas on Mexican
visitors, which strained bilateral relations,* and in 2011
introducing the “cumulative duration rule” or “Four
Year In, Four Year Out” rule - which meant that low-
income temporary foreign workers were allowed into
the country for a period of up to four years, after which
they would have to leave the country for a further four
years before being allowed into the country again.* Both
policies were reversed by the Trudeau government, the

latter after particularly heavy criticism from unions and
business.>!

However, there was no reversal of the requirement of
businesses to obtain a LMIA, a policy that has been

in place since 1976 and was tightened in 2014 with

the stated aims of ending “the growing practice of
employers building their business model on access to
the TFWP” and ensuring that “Canadian Workers Come
First”. Businesses face a cap on the number of workers
they can hire through the TFWP.>> Despite the 2014
reforms, the Auditor General in a 2017 report found
businesses continued to prefer to hire migrant workers
over Canadian workers who may have been available
for work, and questioned whether there were “real
Canadian labour market shortages” in some sectors.>
A representative of agricultural employers said the
issue was that in an increasingly urbanised society,
Canadians were not attracted to rural jobs, involving
physical labour, that in many cases only provided work
at specific times of year. Additionally foreign workers,
he said, are often from agricultural backgrounds and
often have specialist skills that are not available in the
Canadian job market.> A union representative was
however sceptical that employers who relied on the
TFWP really did enough to reach out to under-employed,
traditionally under-represented groups in Canada

and also noted that during the Covid pandemic, when
recruiting internationally was complicated, employers in
the agriculture sector proved able to offer higher wages
in order to attract Canadian residents.*® Meanwhile
there are other factors that may make foreign workers
particularly attractive to employers, including closed
work permits (see 1.6), which reduce their bargaining
power with employers, and the fact that where
unionising is possible migrant workers are often less
able to do so, due to the short duration of their contracts
(see 9.2). Researchers have documented exploitation
and abuse of workers employed under the TFWP and
linked it to the composition of the programme. A 2019

45.  Government of Canada, “Temporary Residents: Temporary Foreign Worker Program (TFWP) and International Mobility Program (IMP) Work Permit Holders -
Monthly IRCC Updates”, (Table: Canada International Mobility Program and Temporary Foreign Worker Program work permit holders by gender, occupational
skill level, and year in which permit(s) became effective).

46.  Government of Canada, “Temporary Residents: Temporary Foreign Worker Program (TFWP) and International Mobility Program (IMP) Work Permit Holders -
Monthly IRCC Updates”, Canada - Temporary Foreign Worker Program work permit holders by gender, occupational skill level and year in which permit(s) became
effective, (11 May 2021).

47.  Steve Scherer and Fergal Smith, “Canadian businesses have a message ahead of the election: We need immigrant workers”, Reuters, (26 June 2019).

48.  Teresa Wright, “Majority of Canadians think immigration should be limited: poll”, Global News, (16 June 2019).

49. lanVan Haren and Claudia Masferrer, “Mexican Migration to Canada: Temporary Worker Programs, Visa Imposition, and NAFTA Shape Flows”, Migration Policy
Institute, (20 March 2019).

50. Government of Canada, “Operational Bulletin 275-C - April 1, 2011” (April 2011).

51. Government of Canada, “The path forward plan for the Temporary Foreign Worker Program and the International Mobility Program”, (10 April 2017).

52. Government of Canada, “Overhauling the Temporary Foreign Worker Program”, (2014).

53.  Office of the Auditor General of Canada, “Report 5 - Temporary Foreign Worker Program—Employment and Social Development Canada”, (2017).

54.  Scott Ross, Canadian Federation of Agriculture, remote interview, 19 January 2021.
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academic paper, calling for the abolition of the SAWP,
argues that the productivity of foreign workers which
employers may praise in contrast to Canadian workers,
“is not the result of some natural proclivity of Mexican
and Caribbean workers to work hard, fast, and clean, but
is made possible by their unfreedom, their assignment
to a single employer, and prohibition from circulation on
the labor market ... as well as the employer’s ability to
dismiss (and deport) them or deprive them of work the
next season.”®In 2017, the Auditor-General was critical
of the federal government’s performance in ensuring the
protection of migrant workers under the TFWP.5

As the government has sought to tighten up and narrow
the TFWP, the number of migrant workers entering Canada
under the IMP continues to grow.*® The IMP comprises a
range of programs with varying amounts of information
available about them: one union representative told

us that the complexity and relative opacity of the IMP
meant it offered possibilities for businesses to switch
from the more high-profile and increasingly restrictive
TFWP: “The IMP is such a mesh of things that it is very
difficult for us to really understand what is happening ...
Our fear is that IMP is becoming a lax, open-door system
for temporary labour to come through.”**

The entry of migrant workers into Canada is largely

a matter of federal jurisdiction, but key areas that
impact on migrant workers fall under the jurisdiction of
Canada’s thirteen provincial and territorial governments,
including employment standards, labour recruitment,
workplace safety, labour relations, and health.® This
means that migrant workers receive differing levels of
service and protection depending on their province

of destination, particularly in relation to employer
inspections, employment standards, housing, and the
ability for migrant workers to unionize. A migration
specialist at York University told us the division of
jurisdiction makes it difficult for workers to be aware of
their rights and protections in Canada.®

In addition to the division of federal-provincial areas
of jurisdiction outlined above, under the Canada-

Quebec Accord on Immigration implemented in 1991,

the province of Quebec has additional authorities
related to the entry of migrant workers, including the
requirement for the province of Quebec to approve the
hiring of migrant workers through the Quebec Certificate
of Acceptance (CAQ), in addition to the federal Labour
Market Impact Assessment. Furthermore, under the
Accord, the province of Quebec has full authority in the
design of economic permanent resident programs into
Quebec, including programs for the transition of migrant
workers to permanent residents in Quebec.®

1.2 Does the government restrict countries
that some or all workers can migrate
to? / Does the government place
restrictions or bans on immigration
from certain countries?

There are no laws or regulations restricting the countries
that Mexican nationals can migrate to. Mexico’s
migration law makes no mention of restrictions,

and neither do the Constitution or Mexico’s Federal
Labour Law. Article 11 of Mexico‘s Constitution indeed
guarantees the right to leave the country: “Every person
has the right to enter the Republic, leave it, travel
through its territory and change residence, without the
need for a security letter, passport, safe-conduct or other
similar requirements.”® In practice, Mexicans migrate
primarily to North America, the large majority to the US.

Canada does not restrict countries that workers
can migrate from. Foreign nationals must meet the
regulatory requirements to obtain a work permit,
and temporary resident visa if necessary. Under the
IRPR, a foreign national must demonstrate to the
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61.  Dr. Ethel Tungohan, York University, interview, Toronto, 5 March 2020.

62. Government of Canada, “Canada-Québec Accord relating to Immigration and Temporary Admission of Aliens”, (5 February 1991).

63.  Government of Mexico, “Constitucion Politica de los Estados Unidos Mexicanos”, (5 February 1917).

MEXICO TO CANADA: FAIR RECRUITMENT IN REVIEW

29


https://www.researchgate.net/publication/333300984_Assessing_temporary_foreign_worker_programs_through_the_prism_of_Canada's_Seasonal_Agricultural_Worker_Program_can_they_be_reformed_or_should_they_be_eliminated
https://www.researchgate.net/publication/333300984_Assessing_temporary_foreign_worker_programs_through_the_prism_of_Canada's_Seasonal_Agricultural_Worker_Program_can_they_be_reformed_or_should_they_be_eliminated
https://www.oag-bvg.gc.ca/internet/English/parl_oag_201705_05_e_42227.html
https://onlinelibrary.wiley.com/doi/abs/10.1111/imig.12762
https://onlinelibrary.wiley.com/doi/abs/10.1111/imig.12762
https://www.canada.ca/content/dam/ircc/documents/pdf/english/corporate/reports-statistics/evaluations/R39-2019%20Approach_LabourRec.pdf
https://www.canada.ca/en/immigration-refugees-citizenship/corporate/mandate/policies-operational-instructions-agreements/agreements/federal-provincial-territorial/quebec/canada-quebec-accord-relating-immigration-temporary-admission-aliens.html#admission
http://www.diputados.gob.mx/LeyesBiblio/pdf_mov/Constitucion_Politica.pdf

30

immigration officer that he/she is able to perform the
job offered by the employer; will leave Canada by the
end of the authorized period; is not inadmissible as a
result of a past criminal conviction; and meets medical
requirements.® In 2019, there were 307,265 work permit
holders under the International Mobility Program

with migrant workers originating from 176 countries®
and 98,390 work permit holders under the Temporary
Foreign Worker Program in Canada with migrant workers
originating from 126 countries.®

1.3 Does the government have a stated
or observed preference/tendency
towards government-to-government
recruitment agreements?

Mexican Migration Law states that the government aims
to “promote, in coordination with the relevant agencies,
the signing of agreements with the governments of other
countries, so that emigration can take place through
legal, safe and orderly channels, through temporary
worker programs or other forms of migration”.” The
government’s preference is for the state to be involved

in recruitment through government-to-government
programmes, in part because this guarantees their legal
status and aims to stem undocumented migration, and
because it increases the leverage of the government with
employers in destination states.

However most Mexican migrants - who overwhelmingly
migrate to the US - are recruited privately rather

than through government channels. Mexico has long
argued that Mexico-US migration should be organised
bilaterally, including in a 1972 proposal arising from a

Presidential commission, and in a 2005 document on
“Mexico and the Migration Phenomenon”, which was
endorsed by both houses of Mexico’s parliaments and
all presidential candidates.® It called for, among other
things, a new Mexico-US guest worker programme

and said that “Mexico should participate in its design
management supervision and evaluation, under the
principle of shared responsibility”.5® Mexican efforts

to garner US support for a bilateral agreement have
however not met with success. Since the bracero
programmes of 1917 to 1921 and 1942 to 1964, under
which the Mexican government recruited approximately
4.5 million temporary workers for jobs in multiple
sectors of the US economy, there has been no active
bilateral labour agreement between the US and Mexico.™
The majority of regulated migration from Mexico to the
US takes place under the H-2 programme which allows
agricultural and non-agricultural temporary work in
the US.™ This programme is administered by the US
and is not a government-to-government agreement.
Meanwhile undocumented migration, which in effect
took the place of the bracero programme when it was
shut down, accounted for approximately 6 million
Mexican workers in the US in 2016.™

In contrast, the majority of labour migration from Mexico
to Canada occurs under the Seasonal Agricultural
Worker Program, which regulates migration flows

to Canada for workers to spend up to eight months
working in the country before returning to Mexico.
Mexico is the biggest origin state for temporary workers
in Canada’s agricultural sector - with more than 25,000
Mexican workers employed for the 2018 season, nearly
three times as many as Guatemala, the second biggest
origin state.” Canada and Mexico expanded their
partnership on migration in 2011, through the Labour
Mobility Mechanism (LMM). This mechanism “endeavors
to address the temporary shortage of labour force
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and skilled personnel in Canada based on employer
demand”, beyond agriculture and across skill levels.™
However the numbers of workers employed through

the LMM to Canada are low in comparison to the SAWP.
In 2017, the Mexican government placed only 336
workers with Canadian employers through the LMM.™

In the SAWP, the Mexican state, through the SNE, carries
out the recruitment of workers and liaises with the
private sector companies recognized by the Canadian
government as SAWP administrators, in order to arrange
their employment. In the LMM, the SNE essentially
offers its services to Canadian businesses looking to
recruit Mexican nationals outside the agricultural sector,
through the TFWP or other immigration programmes.

A Mexican academic working on labour migration to
Canada told us the majority of migrant workers working
under the LMM were in the food services and hotel
sectors.™

A Mexican Embassy official told us that Mexico is
continuing to seek greater bilateral cooperation with
Canada outside of agriculture, and has proposed
expanding the LMM.™ A STPS official also told us that
there is interest by the Mexican government in increasing
the number of countries Mexican workers migrate to
through government-to-government agreements, for
example, by forging agreements with New Zealand.™

Mexican experts and civil society groups we spoke to
generally support the government’s aspirations to do
more recruitment bilaterally with other governments,
rather than through the private sector, arguing that
the SAWP demonstrates how the state’s involvement
can give workers more certainty and reduce the
prospect of fraud and abuse. One NGO told us that,
“the programme with Canada [the SAWP] has a good
reputation in comparison to private recruiters - the
issue is that its impact in terms of number is small in
comparison to the number of workers going to the

US with informal recruiters.”” A representative of the
Contratados initiative said that in her view government-
to-government agreements, with the SNE carrying
out recruitment, are preferable for worker outcomes

over private recruitment, as abuse and exploitation

by private sector recruiters was so widespread.®
Nevertheless, abusive practices within the confines of
the government-to-government SAWP have been widely
documented, and these are explored further throughout
the assessment. The bracero programmes were - despite
formal provisions to provide Mexican workers with
human rights protections - notorious for “exploitation,
racial discrimination and harsh living conditions.”®

IRCC officials told us that foreign governments regularly
seek bilateral arrangements similar to the SAWP.82
However, other than its SAWP bilateral arrangement
with Mexico from 1974, and with 11 Caribbean countries
dating back to 1966, Canada has not entered into any
more arrangements since then. The government’s
consistent position over several administrations is that
Canada no longer enters into bilateral agreements on
the entry of migrant workers, and that the /IRPR allows
Canadian employers to hire migrant workers from any
country in the world provided that both the employer
and the worker meet all the requirements of the
regulations.® This reflects the employer-driven nature of
Canada’s immigration system: the federal government
does not require the creation of bilateral frameworks
before migrant workers can be recruited.

A representative of the UFCW, the agriculture workers
union, which has been a prominent critic of the SAWP,
told us that the union considers that all TFWP workers
should be recruited bilaterally, i.e. with the involvement
of origin states, to reduce human rights abuse in the
recruitment process. “That is a way to really make
conditions a bit better. If you give this control [over
recruitment] to third parties, a lot of workers have to
pay CAD$3,000 (US$2,500) to get into Canada.” Such
practices of fee charging are reported under non-SAWP
substreams of the TFWP, as discussed in section 6. A
Mexican SAWP worker told us his counterparts from
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Guatemala, who generally migrate to Canada through
private recruiters, pay more for their jobs, and receive
lower wages.® There is little disagreement that workers
are less protected under the Agricultural Stream of the
TFWP than under the SAWP. As one paper puts it, the
former “offers fewer protections than the SAWP and ...
source countries play no role in hiring, management,
or oversight of temporary workers.”® The Canadian
Federation of Agriculture sees the role of origin country
governments in the SAWP as beneficial to workers:
“the communication with partner governments is
important... consular liaison officers play a vital role.”®

A representative of the Canadian Labour Congress,
however, expressed some concern over the level of
control that such bilateral programmes give to the
origin state government - with workers dependent on
the approval of their government for repeat entry - and
suggested that bilateral programmes cede Canada’s
responsibilities to origin state officials, who may be
more motivated to ensure the continued availability of
jobs for their nationals than to support workers who
complain about their conditions.®’

At the provincial level, British Columbia (2008), Alberta
(2008), Manitoba (2010), and Saskatchewan (2013) have
entered into bilateral MOUs with the government of the
Philippines on labour recruitment® The MOUs are non-
binding and do not involve government involvement in
the recruitment process: they are instead intended to
facilitate links between registered employers and labour
recruiters in the respective Canadian provinces with
registered labour recruiters in the Philippines®

84.  Remote interview, 9 August 2020.

1.4 Does the government take gender and
gender identity into account when
formulating and implementing
migration policy?

Under the Mexican Constitution, any form of
discrimination “based on ethnic or national origin,
gender, age, disabilities, social status, medical
conditions, religion, opinions, sexual orientation,
marital status, or any other form, which violates the
human dignity or seeks to annul or diminish the rights
and freedoms of the people, is prohibited”.®® The
Constitution furthermore stipulates that ‘[e]qual wages
shall be paid for equal work, regardless of gender’® The
Mexican Anti-Discrimination Law of 2003 also prohibits
gender based discrimination.®? The RACT, the law
regulating private recruitment agencies, stipulates that
those offering recruitment services cannot discriminate
against applicants based on the characteristics listed
above.”

Historically, Mexican men have been more likely to
migrate independently to the United States for work
than women, who have been more likely to migrate

to follow other family members, either a husband

or a parent.* Within the US, the Mexican immigrant
population is more than 50% male, distinct from other
migrant populations from the Caribbean, South America,
Asia, and Europe, where migrants are more likely to be
women.” Some studies suggest that in addition to U.S.
policies that favored conditions for male migrants, men
have historically dominated international migration
flows because of “a patriarchal Mexican culture”® A
former Mexican consular officer in Canada argues that,
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“women in Mexico are regarded as having a very specific
role as mothers and wives, but they are not expected to
be the support of the family”.°” A 2020 CDM report found
the “overwhelming majority” of Mexican workers on the
US H2A agricultural programme described systemic, sex-
based discrimination in hiring, with women constituting
around 6% of all participants.’®

The Mexico-Canada SAWP - the main programme

for Mexicans migrating for labour in Canada - gives
preference to single mothers and requires them to

have experience of farming.® However, the number

of women workers recruited through the SAWP has
never risen above 3-4%. This is below the rate of female
participation in the Mexican agricultural, forestry and
fishing sector, which in 2020 stood at 12.7%. It is

also far lower than the rate of female participation

in Canadian agriculture which in 2019 was 31%.°* A
Mexican NGO representative who has worked with
Canadian unions said this gap indicates that recruitment
under the SAWP is particularly discriminatory against
women.'? Under the scheme, Canadian farms can
indicate whether or not they wish to recruit women.
Most do not: research by a former Mexican consular
officer noted that “only a couple” of farms in Quebec
hired women.!* Women migrant workers we spoke

to described having to prove themselves capable of
working as productively as male colleagues. One woman
told us her employer gave extra hours (and therefore
pay) to men: “He gave us from 7:30 in the morning to
4:30 in the afternoon... he gave the men from 7 in the
morning to 8:30 at night. As if he had the idea that

men have a responsibility [to their families] in Mexico.
But then we, who are single mothers, also have the
responsibility of children.”'* Another woman who had
worked on farms in Nova Scotia and Ontario told us her
experience was that employers were reluctant to hire
women because of the perceived risks of relationships

between men and women causing conflicts within
groups of workers:

“You know, a man a woman, being away

from home, they start to have another type of
relationship, they start to form couples, and then
there are conflicts or ... men fight over women ...
So this has led to the employers, the owners of
the farms, to go to ask for only one gender, either
male or female. So that has greatly decreased
vacancies for women.”%

In 2014 the UFCW lodged complaints with the

Ontario, Quebec and British Columbia human rights
commissions, the Mexican National Human Rights
Commission (CNDH) and the Mexican National Council
to Prevent Discrimination (CONAPRED), as well as under
the North American Agreement on Labour Cooperation,
alleging that the practice under the SAWP of allowing
farms to decide whether they wanted to hire men or
women was discriminatory.®® FARMS, a Canadian
operator of the SAWP scheme, argued that the problem
had its origins in Mexico rather than in Canada, as
“women in Mexico are either not coming forward or
they aren’t being properly recruited by the government
there”. X" In March 2016 UFCW and STPS signed an
agreement before CONAPRED in March 2016, “which
includes a commitment to eliminate SAWP recruitment
practices that are based on discriminatory criteria.”
Under the agreement, STPS would inform Canadian
agricultural employers that they would no longer be
able to request the gender of workers to be recruited
under the SAWP, and would provide Canadian employers
with 5 years to adapt to the new policy.* In a briefing
prepared in 2016 ahead of a SAWP meeting, Canadian
officials expected the Mexican side to raise this issue and
to request the construction of more gender-separate
accommodation.!%®
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Aformer Mexican Consular official told us that she
believed employers were now starting to request more
women, “particularly for the harvest of delicate products
such as berries”*® an activity dominated - alongside
flowers - by migrant women in many countries’
agricultural sectors.’ Nevertheless the SAWP remains
overwhelmingly male. This has impacts on women’s
living and working conditions. Firstly due to the low
number of women working in agriculture in Canada,
their sanitary facilities, toilets, and housing are often
inadequate, a Mexican academic told us.'*> Because
places for Mexican women on the programme are so
limited, they may feel under particular pressure not

to complain about such conditions. Illustrating the
competition for places, one female worker described her
desperate appeal to the Mexican official interviewing
her, who was about to decline her application because
she was not living in a rural state: “I begged ‘please give
me the opportunity, | am the mother of a daughter,

| am a single mother, | do not have support from my
daughter’s father, | have a lot of debts, | have my
parents. Well, the man took pity on me.”1*®

One 2011 study found that “positions designated

for women [on the SAWP] are even more limited

[than for men] and therefore highly desirable. This
leads to a situation where employers can demand
increased productivity from migrants since there is
strong competition between the workers to obtain

and keep jobs... They often do not seek attention for
illness, injuries or pregnancies and do not complain
about working conditions or harassment by employers
because of the risk of being sent back to Mexico if they
are fired.”!* One woman who worked for 15 seasons in
Ontario, Saskatchewan and Alberta told us that when
she refused the advances of her employer’s “right-hand
man”, he subjected her to bullying and harrassing the
following year, using his authority to give her excessively
heavy work and screaming at her in front of colleagues.
Eventually she was not asked back on the program by

the farm: “he wanted to say goodbye with a kiss and |
said ‘no, no, | do not want to’... he went and made my
life impossible ... I said ‘maybe that’s the way it is’. Over
the years | realized that, well he was treating me badly
and it was harassment... Anyway they no longer asked
me there. He must have told [the employer] that | was
not fit for work or, | don’t know what he told him.”1*>

A senior STPS official told us of a case of three workers
that illustrated major shortcomings in the Mexican
authorities’ response to cases of sexual harassment:
three women had made complaints to the consulate that
their employer was harassing them, but the responsible
official at the consulate was going on vacation so

“did not have too much time” to review the case. The
consulate subsequently called the accused employer to
ask what had happened, and the employer brought one
of the women into his office:

“Obviously the worker was not able to report
anything in the employer’s presence as she

was extremely nervous, and lied to say that it
was simply a problem with a relationship with

a colleague. On their return to Mexico they
shared their horrible experiences with me and
mentioned that the employer had also punished
them [for complaining] by making them do other
activities other than the agriculture work in their
contract.”

The official said the case was now under review by the
Canadian authorities.'

Migrant women are in the minority of temporary foreign
workers in Canada. In 2019 43% of 306,450 IMP work

permits were issued to women and 18% of 98,150 TFWP
permits.’*” The main sectors employing women migrant
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workers are the food, hospitality, retail, agricultural and
caregiving sectors.® These are low-income sectors,

and given that non-white women in Ontario (Canada’s
most populous province, which also hosts the most
temporary foreign workers) earn 36.5% less than men in
the broader population,™ it is likely that this pay gap is
comparable or even greater for women with temporary
status.'?°

In 2018, the Government of Canada established a
Gender Results Framework designed to ensure that
gender-based analysis (GBA) is part of program and
policy development across all government departments,
including in the allocation of budgets. IRCC has created
positions “to bolster data collection and research to
develop a stronger evidence base to support GBA+
activities [and to] embed more robust gender and
intersectional considerations within all lines of IRCC
business”. ESDC has said it will “help to implement the
Gender Budgeting Act, ensuring that analysis of impacts
in terms of gender and diversity is an integral part of
both new and existing expenditure programs”. ** The
impacts of these initiatives for migrant women are not
yet clear.

Over 90% of caregivers in Canada are women.'?2 There
are approximately 25,000 migrant women in caregiving
jobs,'? mainly from the Philippines and the Caribbean
region.’® The Live-in Caregiver program (LCP),
established in 1992, and other caregiver programmes,
were heavily criticised for the “precarious” route to
citizenship that required migrant women to remain

in the country for two years, and live at their place of
employment, before they could apply for permanent
residence. As the Canadian Council for Refugees (CCR)
puts it: “Workers are more likely to tolerate situations
of abuse in order to secure their employer’s support

to apply for permanent residence or to accumulate
the required hours, so these systems exacerbate the
imbalance of power between employer and worker.”1?
Research by academics and activists found migrant
women routinely working hours above the legal
maximum, earning below the minimum wage, and facing
physical and verbal harassment.'?¢ Migrant Resources
Centre Canada highlighted to us the difficulties that
caregivers may face unionising, depending on their
province of employment and location.!?" Critics of the
programme charged that “the gendered and racialized
nature of caregiving work and some of the legislated
requirements of the LCP and FDM [Foreign Domestic
Movement] before it made caregivers particularly
vulnerable to exploitation and abuse”.**®

In 2014 the Harper government ended the live-in
requirement, a change they said would “protect
caregivers from abuse.”'? However in reality the vast
majority of caregivers continue to live in their employers’
homes.** The renamed Caregiver Program (CP) was
splitinto two pathways - one for childcare and one for
high medical needs carers. The government promised it
would speed up applications for permanent residence,
but the language and education requirements were
made more stringent. Civil society organizations

urged the government to do more to improve worker
outcomes by offering caregivers more flexible pathways
to permanent residence, minimize family separation,
and provide greater work permit mobility.”** Under
further changes introduced in June 2019 by the Trudeau
government, the government announced a new 5 year
pilot - the Home Child-Care Provider Pilot and the Home
Support Worker Pilot - to pre-screen migrant workers
and their families for permanent residence upfront to
allow the entire family unit to enter Canada together.*3
Itis too early to assess the impact of these changes,
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though concerns have been raised about the complexity
of the various changes, which are hard for specialists
and workers to keep up with, as well as the time needed
to process entry applications, which can be up to or
more than a year.** Under the new pilot, care workers
must remain employed either in child care or as a home
support worker, and cannot switch sectors for 24 months
before being eligible to apply for permanent residency.
In line with the global trend, evidence suggests that
caregivers in Canada, referred to internationally as
domestic workers, have experienced substantially
intensified working hours during the Covid-19 pandemic
- without receiving additional pay - as well as increased
surveillance and controls on their personal movement.**
Advocates argue that caregivers should be included

in the “express entry” pathway which is used in the
country’s permanent immigration system, reflecting

the high language and educational requirements for
caregivers and the high demand for their services within
the Canadian economy.®

1.5 Does the government significantly
regulate the process for a worker to
obtain a visa to migrate? (i.e. does
the worker need multiple permissions
at different levels of the state to
migrate?)

Under the Constitution and the Federal Labour Law,
“every labour contract made between a Mexican and

a foreign employer must be notarized by a competent
municipal authority”.}* However in practice, workers do
not need permission from the Mexican state to migrate,
and with the exception of processes in which the
Mexican state acts as recruiter, the government is not
involved in individuals’ labour migration. Visa processes
to migrate from Mexico are regulated and managed

by the governments of the destination countries

(e.g., Canada and the US), and Mexico does not add

additional requirements for migrant workers. Mexican
government institutions select and admit Mexican
workers, subsequently playing a supporting role in the
visa application process, where bilateral arrangements
have been established, such as the Canada-Mexico
SAWP and the Labour Mobility Mechanism (LMM), which
helps Mexican job seekers find jobs in Canada (under

a bilateral agreement separate to the SAWP) as well
Germany and the US (under agreements with specific
employers in those countries).*

Under the SAWP, the Servicio Nacional de Empleo (SNE),
which provides support to prospective migrant workers,
has the “sole authority responsible for recruitment

and selection of candidates, as well as monitoring the
procedures for their hiring and return”, which includes
support for visa applications. To receive support to
migrate to Canada under the SAWP, workers must
request information about the selection process and
recruitment office from their local SNE office.*® Workers
must meet the criteria to take part - they must be able
to read and write in Spanish, must be an agricultural
laborer and be from a rural area, preferably have
children and preferably be married or in a relationship.
The requirement that workers be from a rural area is

a barrier that many prospective migrants from urban
areas seek to circumvent by using alternative addresses.

SAWP workers told us that to complete the procedures,
they had to travel to Mexico City and that depending on
the distance they lived, this could cost between 2000
and 10,000 Mexican pesos (US$100 to USS$500). One
man who lived near Mexico City told us: “the procedures
are fairly basic, birth certificate, marriage or common-
law certificate, the passport... the [SNE] office does it
and you just make the payment.” He paid 5000 pesos
(USS$250) for his permit and medical certificate, plus
2000 pesos (US$100) for travel to the capital.’*® The
payment of such costs by Mexican migrant workers
under the SAWP is further discussed in Section 6.1.

For migration to the US under the H-2 programmes, the
Mexican government is not responsible for recruitment
and selection. Prospective workers are encouraged by
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the US government to find vacancies through “word

of mouth, a local visa agent, or a job fair”. The process
to obtain an H2 visa starts with the US employer, who
must “apply for a petition from U.S. Citizenship and
Immigration Services before scheduling workers for visa
appointments”. While the US government states that
“local and state governments in Mexico have contact
information for ‘Centers of Attention for Immigrants’
[Centros de Atencion al Migrante, or Migrant Care
Centres] that can provide more information about job
opportunities in the United States”, in practice Mexican
government agencies do not generally provide support
to Mexican migrants destined for the US, with the
exception of the small movement of workers recruited
under the Labour Mobility Mechanism.'%

Under the IRPA and IRPR the entry of migrant workers in
low wage occupations requires that the employer first
undergo a Labour Market Impact Assessment (LMIA)

to assess whether the entry of the migrant worker/s is
likely to have a “positive” or “negative” impact on the
Canadian labour market.** Requirements that employers
must meet in order to hire migrant workers in low-wage
position include: paying a CAD$1,000 (US$830) processing
fee for each position requesting a migrant worker (apart
from families who are hiring caregivers and agricultural
employers, who are exempt from this requirement);
paying wages to the migrant worker consistent with the
prevailing wages in the occupation;'* paying for two-
way transportation for the migrant workers; registering
workers under provincial health plans and paying for
supplemental private health coverage during the time
that workers are not covered by provincial plans; and
paying to register workers with an appropriate provincial
workplace safety insurance provider.'*®

Under the IRPR, the employer must also demonstrate

“past compliance of the employer, or any person who
recruited the foreign national for the employer, with the

140. U.S.Embassy and Consulates in Mexico, “H-2 Visas”

federal or provincial laws that regulate employment,

or the recruiting of employees, in the province in which
it is intended that the foreign national work”** The
application of this provision varies by province - for
example in British Columbia, the province requires that
the labour recruiter be licensed,'** while in Ontario there
has been no licensing system for labour recruiters since
2000 when the previous system was repealed.** British
Columbia also requires that if an employer is using the
services of a recruiter, that it only contracts provincially
licensed labour recruiters licensed.** This is an
additional level of assessment that an employer needs
to meet first with the provincial government and then
with the federal government before being authorized to
hire migrant workers destined to BC.

Once an employer receives a positive LMIA from ESDC,
the foreign national can then apply for a work permit
from the Department of Immigration, Refugees and
Citizenship Canada (IRCC) authorizing him/her to legally
work temporarily in Canada. Under the IRPR, a foreign
national must demonstrate to the immigration officer
that he/she is able to perform the job offered by the
employer; will leave Canada by the end of the authorized
period; is not inadmissible as a result of a past criminal
conviction; and meets medical requirements.**

As part of its Red Tape Reduction Action Plan the
Canadian government keeps a track of the “red tape”
or administrative burden for businesses associated
with regulations, and reports that since 2015 the IRPR
has contained 59 administrative burdens, compared
with 14 in 2014. Businesses have complained about the
“red tape” associated with the LMIA process required
to hire workers under the TFWP. In 2016, for example, a
clothing retailer submitted to the House of Commons
on the problems caused by the LMIA process, which

it said was part of the “bureaucratic, sluggish, and
ill-equipped” TFWP, requesting an exemption from

the process in order that the company could continue
its work from “within Canada”.** Farmers have made
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similar complaints, in particular in relation to issues
with the Job Bank, where they are obliged to place
adverts. A representative of an employer in the food
production sector told us that LMIAs were burdensome
and expensive, highlighting the CAD$1,000 (US$830) cost
per worker and the overly prescriptive requirements
on accommodation which, she said, assumed that
employers had no intention to support workers to

stay in Canada beyond a short-term contract. *° The
Executive Director of CAPIC, representing immigration
consultants, told us employers now had reduced
incentives to hire foreign workers because the LMIA
had been increased significantly in cost and lasted for
a shorter period, making foreign workers relatively
less attractive in comparison to Canadian workers.
However the CFA, representing agricultural employers
(who do not pay the CAD$1,000 (US$830)), supports
the LMIA: “elements could of course be streamlined.
But we want to make sure that Canadians are offered
first... If someone cannot hire [a foreign worker], they
need to be able to understand what they have to do,
and if they can, they need to be able to fully understand
their responsibilities.”** The organizations authorized
to support SAWP employers in their applications to

the Canadian government play a role in reducing the
bureaucratic burden on employers.*s3

There are some indications that to avoid “red tape” and
high costs, employers in some sectors are turning to the
IMP, where (unlike the TFWP) several sub-programmes
do not require a LMIA before visas can be issued,
reducing the level of government oversight over work
permit applications. This raises some concerns for
worker protections as the IMP replicates some features
of the TFWP that have been associated with exploitation
-in 2017, 33% of IMP participants held “closed” (or
employer-specific) work permits, including in some large
sub-programmes.

Delays in processing caregiver visas in Canadian
embassies overseas have been the subject of criticism
for many years. A 2010 Canadian Bar Association
submission to the Federal government found that

150. Susan Yaeger, Maple Leaf Foods, remote interview, 17 February 2021.

“because of long processing delays at busy visa offices,
many caregivers arrive to find that their intended
employer has made alternate care arrangements.
Rather than accommodating these workers, they are
summarily returned to their country of origin”. The CBA
noted processing times of 12-18 months for applicants in
Manila.’** As noted in indicator, 1.4, under the caregiver
pilot schemes introduced in 2019, migrant workers

and their families are now screened for permanent
residence prior to being granted their visas. This process
is lengthy and as a result waiting times remain long, up
to or more than a year. As one immigration lawyer puts
it, “[Permanent residency] screening requires a stricter
security, background, and health check compared with
those applying for a work permit. Depending on the visa
office in a caregiver’s home country, the time added to
process an application could be in the order of months,
or worse, years. This renders the programs untenable
for most employers. Someone who needs a caregiver
cannot wait that long.”**®* The IRCC website indicated

in December 2020 (during the Covid-19 pandemic) that
applications for the live-in caregiver programme were
likely to take 12 months. No estimates were provided
for the Home child care provider pilot or Home support
worker pilot as they were new programmes.*>¢

1.6 Do national laws allow all categories of
migrant workers the ability to change
jobs within the destination country?

In general, temporary work permits in Canada are issued
to authorize the migrant worker to work for a specific
employer in a specific occupation. Migrant workers who
wish to change jobs within Canada need to first receive
a job offer from another employer that has obtained
approval from ESDC, and then the migrant worker

must apply to obtain a new work permit authorizing
them to work for the new employer. Advocacy groups
have highlighted the long waiting times to go through
such processes, during which period migrant workers

151. Dory Jade, Canadian Association of Professional Immigration Consultants, remote interview, 16 December 2020.
152. Scott Ross, Canadian Federation of Agriculture, remote interview, 19 January 2021.
153. Canadian Agriculture Human Resource Council, “A Review of Canada’s Seasonal Agriculture Worker Program”, (December 2017).

154. The Canadian Bar Association, “Amendments to the Immigration and Refugee Protection Regulations (Live-in Caregiver Program), Canada Gazette, Part 1,

December 19, 2009” 18 January 2010.

155. Lou Janssen Dangzalan, “Canada needs a permanent fix for its abuse-prone caregiver programs”, the Globe and Mail, (3 November 2020).

156. Government of Canada, “Check processing times”, checked on 1 December 2020.
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cannot work. For the low wage stream, the average
LMIA processing time is 40 days, while a temporary work
permit application inside Canada takes on average

126 days:*" advocates say that “migrant workers may

spend 6-10 months unemployed with no income source”.

Increased job mobility for migrant workers has been one
of the principal demands of advocates and activists in
Canada, who argue that “closed” or “employer-specific”
work permits are central to driving human rights abuse.
The Migrant Workers Alliance calls them “a modern

form of indentured labour in which migrant workers

are not free to circulate in the labour market like other
Workers”.158

One Mexican worker compared the employer-specific
work permit to “a form of slavery”.**® Employer-specific
permits have been on the rise in Canada in the past

two decades. A Statistics Canada study reported that
the number of high-skill employer-specific work permit
holders increased from 106,700 to 135,900 between 2001
and 2016, and increased among low-skill employer-
specific work permit holders from 34,400 to 77,800.1%°

Not all migrant workers are on employer-specific visas.
As noted in section 1.4, under the 2019 Home Child
Care Provider Pilot (HCCPP) or the Home Support
Worker Pilot (HSWP), Canada is transitioning to a
model where it will only allow migrant workers to

work in caregiving occupations if they are planning to
transition to permanent residency.’®* Migrant workers
meet certain requirements for permanent residence
upfront, and if they do, they are eligible to receive an
“occupation-restricted” open work permit, which allows
them to work for any employer in an eligible caregiving
occupation.’®? Family members of the migrant caregiver
are also eligible to receive open work and study
permits.’¢®

Additionally, there are specific sub-programs that

are both exempt from the requirement to obtain an
LMIA and which provide migrant workers with “open”
work permits that allow the migrant to work for any
employer in Canada. Examples of these sub-programs
include reciprocal youth mobility agreements, work
permits authorizing international students to work after
graduation, migrant workers who are at an advanced
stage of their application to transition to permanent
residence, and others.'** A Statistics Canada study
reports that “[flrom 2001 to 2016, the number of foreign
nationals who held a valid [open work permit] increased
from about 87,000 to 377,700”.1%°

SAWP workers receive work permits that allow them

to work for any SAWP employer in Canada without
applying for a new work permit for each employer,

but they must go through the worker transfer process
outlined in their employment contract.'*® SAWP transfers
require the agreement of the worker, the previous and
new employers, and both the Canadian and Mexican
governments.’*” The new employer must have, or obtain,
a valid LMIA for the position they are filling.’® One
reason transfers may occur is because employers have
no work for the migrant workers (and therefore they will
not be paid) due to production schedules. As one farmer
explained to industry organization researchers, “once
we have completed our two-month asparagus season

I have to transfer some of my workers to another farm
because | don’t require all of them for my watermelon
crop. If they had to go home it would be unlikely they
would want to return to my farm next year because they
couldn’t justify such a short employment period.”*
Workers may also request transfers in cases where

they are subjected to abuse or exploitation - these are
sometimes referred to as worker-employer disputes.
Workers who move without these approvals lose
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the protections of their contract including employer
coverage for transportation, health insurance and
workers’ compensation.™ Meanwhile, farms who
“informally transfer” workers risk a CA$50,000 fine and
up to two years in prison.’™ Employer organizations are
heavily critical of what they see as a highly bureaucratic
and overly time-consuming transfer process, which
requires farms to go through a new LMIA process

before finalising transfers.”> Some farmers reported

to a 2017 study that the process was so cumbersome
they had given up on transfers and had reduced the
number of workers they were going to recruit.'” For
workers, meanwhile, working for different farms without
permission when employers cannot offer them work is
highly risky but may feel like a necessity if the alternative
is not to work. Under the standard SAWP contract, while
the standard minimum work week should be 40 hours,
employers are required only to provide workers with
loans for expenses in the event they cannot provide
work.'™ One told us:

“We call it pirating ... the employer simply tells
you there is no work tomorrow ... we quietly
check out other farms where they can give

us either full days or a few hours of work, but
with the risk that if something happened to us,
obviously it is return to Mexico immediately, and
maybe something more serious, like an accident
that the official employer would distance himself
from... if we don’t work, it hits us where it hurts,
because we have to send money back, right?
Particularly if we have debt or some commitment
in Mexico with the children, which means we
constantly need to be sending money; in those
cases we are going to pirate ourselves.””

The consulate in Toronto said that previously SAWP
transfers were easier than for other temporary foreign
workers and called it a “semi-open work permit”, but
acknowledged that this has recently become more
complex given what officials called the government’s
“Canadians First” labour market policies and associated
requirements for employers to obtain or update LMIAs.

In the case of transfers requested by migrant workers, a
consulate representative said that many employers are
concerned to know why the worker wants to transfer.

In many cases, he said, there are not enough jobs to
transfer into."® Out of 17,968 SAWP workers who worked
in Ontario in 2014, 2,482 (14%) were transferred to
other employers during the season.” The data is not
disaggregated to show how many of these transfers
were initiated by an employer - for scheduling reasons

- or by a worker as a result of a dispute. SAWP workers
we interviewed had in most cases transferred due to

a lack of work, in many cases with the assistance of
employers. Workers who had experienced difficult
housing or working conditions had generally not

asked to be transferred. This may suggest anecdotally
that it is easier for workers to request transfers on
practical grounds than asking for a transfer because of

a “dispute”, which risks the worker being labelled as a
troublemaker. It is notable that two workers described
to us asking the Mexican government to send them to
different employers because of disputes or working
conditions, but in both cases this transfer happened at
the end of the season. One man who had been employed
in Ontario and Quebec told us that when the foreman

at one workplace told him, “you know what, you’re
going to go [back] to Mexico” because of a dispute, the
consulate advised him that no transfer was possible,
but persuaded him and the employer to continue the
contract until the end of the season: “[the foreman] sent
me to do heavier jobs and he checked my time, when

he remembered he would go and tell me ‘hey, you’re
taking too long, hey, don’t do this like that'... to keep
your job you have to endure everything like that... |
stayed for that season... It was like punishment.” He was
placed back on the SAWP reserve list and it was another
three seasons before he was assigned with another
employer.'™

The requirement for work permits to be employer-
specific for migrant workers in low-wage occupations
creates a number of vulnerabilities. In particular,
employer-specific work permits make the migrant
worker dependent on the employer in order to maintain
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his/her legal migration status in Canada. The fear of
losing employment and therefore having to return home
deters migrant workers from lodging grievances with
the authorities or even with the employer themselves,
making it difficult for them to, for example, refuse
dangerous work or excessively long hours. One Mexican
agricultural worker told us lack of job mobility “gives
the employer the ability to impose everything he can
over the worker, then the worker cannot even say ‘you
know what, I’'m going to look for work elsewhere’”*™
For SAWP workers the effect of having limited mobility
is exacerbated by the employer ‘naming’ system, under
which employers can identify specific workers they
want to hire in subsequent seasons: “such a system

can create a coercive incentive for individuals to push
themselves beyond their physical limits and to accept
unsafe work conditions in order to secure a position
the following year,” and disincentivises workers from
making complaints.** A 2016 ILO report comments on
this: “it is very hard to administer the SAWP in ways that
avoid depressing wages and working conditions if most
workers in an area are SAWP migrants who can lose
their jobs and the right to be in Canada by complaining.
Workers who want to be named by their employer to
return next season are unlikely to complain.”%

This precarity has been termed as “deportability”.!s
Labour unions, academics, and worker organizations
have repeatedly raised workers’ fear of rapid
repatriation, and consequent loss of income as a
significant area of concern. An immigration consultants
organisation told us that, “the main threat to the worker
is that the employer puts him out of the country.”:s

This is particularly problematic given that the main
mechanisms for enforcing rights and obtaining remedies
are complaints-driven, meaning that according to

the Migrant Workers Centre BC, “if a migrant worker
does not complain, he or she has no practical access

to enforcing his or her rights.”'® Such issues can affect

179. Remote interview, 9 August 2020.

workers in any sector. An immigration consultant told
us of a case she was aware of in which “an IT consultant
from Mexico is being paid almost on minimum wage,
CADS14 (USS$11.60) an hour. This is for a high-skilled
job. He’s afraid to make a complaint because he’s tied
to the employer. The employer knows he’s entrapped...
Employers love the employer specific permit, they

feel, ‘we’ve got this person. They can’t just leave’”8

A union representative told us the closed work permit
“creates this huge power imbalance in that employment
relationship.”'% As the Association for the Rights of
Household Workers has pointed out, the closed work
permit can also lead to workers being placed out of
status: “the precariousness of the employer-specific
work permit leaves migrant caregivers too dependent on
their employer and vulnerable to falling ‘out-of-status’
through no fault of their own and therefore faced with
little choice but to engage in irregular employment.”*¢’
A social worker working with migrant workers in
Ontario told us the employer-specific permit has wider
implications, inserting the employer as an intermediary
between the worker and the state:

““We have a system where because a worker is tied
to that employer, that’s translated into a sense
that those employers have control over everything
in their life from health coverage to housing. Every
time | attempt to discuss workers’ exercising their
rights ie. Accessing health coverage, | am told
these are exercised through the employer?”*%

The Canadian Council for Refugees, along with a number
of civil society groups, has argued that work permits
should be open, or sector- or region-specific.'®® Experts
on migration and the Canadian agricultural sector
suggest that, “at the very least, migrants should be
offered untied, sectoral work permits to enable their
mobility within the agricultural labor market, thus
removing the principal source of their unfreedom.”**°
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Arange of experts told us that ending the closed work
permit would be one of the most significant things the
government could do to support migrant workers and
protect their rights. The Executive Director of CAPIC,

an organisation representing immigration consultants,
said he would “certainly support” the introduction of an
occupational specific work permit.*! In 2016 a House of
Commons committee review of the TFWP recommended
that the federal government “take immediate steps

to eliminate the requirement for an employer-specific
work permit; provided that it implement appropriate
measures to ensure temporary foreign labour is only
utilized within the existing provisions of the Labour
Market Impact Assessment process, including sector and
geographic restrictions.”*%?

However, in 2017 a separate Parliamentary Committee,
looking at the issue of trafficking, did not back
alternatives to closed work permits, raising concerns
that “sector-specific permits would then allow a
competing employer to offer a higher wage and steal
the employee with no compensation to the initial
employer for the [recruitment] expenses they had
incurred” [emphasis added]. The committee concluded
that allowing sector-specific permits “could result

in employers being forced to compete against other
employers in a similar field for workers in a way that
was not intended by the [TFWP].”*%* This largely aligns
with concerns raised by employers regarding changes
to the closed or employer-specific work permit. A
representative of the CFA told us:

“We understand the desire for more mobility,
but there is a fundamental question about the
investments employers make to bring workers
into the country.... One of the concerns we
highlight is that someone could come onto the
farm to offer a tiny bit more money for everyone
to come over [to a different farm]. If you can’t
then get your product picked, the cost could be
massive. How would anyone compensate you for
that? For a very small farmer, this could be very
detrimental to people’s livelihoods.” **

Proponents of increased job mobility argued such concerns
may be overstated, but acknowledged there could be

some impacts of this kind. However, they suggested that
if businesses believed a small amount of extra money
could sway a workforce to immediately abandon their
employ, it was an indication that working conditions and
wages needed to rise in the agricultural sector.

In June 2019 ESDC and IRCC opened a public
consultation on a proposal to improve the labour
mobility of migrant workers by introducing “occupation-
specific work permits” for migrant workers in low-

wage streams, while maintaining the requirement for
employers to secure a positive LMIA. The government
acknowledged the human rights risks associated with
the employer-specific work permit:

“[A]s many migrant worker advocacy groups
and other stakeholders have noted, the
employer-specific work permit can create a
power imbalance favouring the employer and
conditions for potential worker abuse. Foreign
workers may be more likely to stay in a job that
no longer benefits them, or in some cases, where
they experience abuse or exploitation.”

The federal government said its intent was “to provide
greater labour mobility to foreign workers, enabling
them to leave their employer for a new one in their
occupation who is approved to hire foreign workers,
without the requirement to apply for a new work
permit”. The government said it was interested in
whether such a reform “could shift the balance of
power between employers and foreign workers and

lead to positive impacts for foreign workers, such as
improved working conditions or higher wages”.*®
However, officials told us the proposal was not pursued
due to the upcoming Canadian election, inconclusive
feedback including opposition from employers, and
other priorities.’® The UFCW union, like the Canadian
Labour Congress, supported the proposal as “the power
imbalance facilitated by employer-specific work permits
could erode”, arguing that the initiative should be
coupled with a pathway to permanent residency.*”
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However employer groups such as the Hotel Association
said that the proposed changes would “unfairly harm
employers with a proven record of treating employees
in a fair and respectful manner”, highlighting the
investment employers make in temporary foreign
workers, and expressing concerns that “there is no
guarantee that an employer could rely on a stable
workforce if employees can change jobs so easily”.**®
Farming associations agreed with this perspective,
arguing in particular that “SAWP is a long-running,
stable and effective program”, that no changes should
apply to it, and that it should be the model for other
agricultural streams of the TFWP. The Ontario Farming
Association raised the question of costs: “Who will pay
the costs carried by the current employer (such as those
associated with TFW recruitment and transportation),

if they chose to seek employment with another
employer?”'*® The Canadian Bar Association also
opposed the proposal as it considered there could be
unintended consequences, arguing for faster processes
for migrant workers to obtain new work permits.?® Other
commentators argued that the LMIA requirement should
be occupation-wide and should not be specific to each
individual job opportunity.?®*

In a separate attempt to respond to concerns about
the employer-specific work permit, the government
introduced the Open Permit Scheme for Vulnerable
Workers in 2019, “to provide migrant workers who are
experiencing abuse, or who are at risk of abuse, with

a distinct means to leave their employer”. Abuse is
defined as: physical abuse; sexual abuse; psychological
abuse, including threats and intimidation; and financial
abuse, including fraud and extortion. Officers dealing
with applications must have “reasonable grounds to
believe that the migrant worker is experiencing abuse
oris at risk of abuse in the context of their employment
in Canada” in order to use the open work permit,
which is exempt from the LMIA process.?®2 An IRCC
official told a migrant worker-focussed event that since
the introduction of this initiative in June 2019 until

December 2020, 800 open work permits for workers in
situations of abuse were issued, which amounts to about
10 per week.2®

The open worker permit for workers in situations of
abuse is still in its infancy so assessing its impact

is challenging. Union representatives and worker
organizations generally consider its introduction as a
positive step, but have expressed concerns about the
complexity of the application process - which likely
reduces the number of applications - and continue to
press for wider systemic changes. The UFCW union,
which told us it has helped about 150 workers through
the process, says it allocates about 15-20 hours of staff
time to support each application: “we have had about
96% success when we get a case through the system,
but that is because we take a lot of time to make sure
the cases will meet the criteria and that we have all

the right evidence. For workers who don’t have strong
written english or good IT skills, this process would be
extremely challenging”?* The immigration consultants
organisation CAPIC also told us the government should
lessen the burden of proof required from workers:
“every single temporary resident who comes to you as

a government and seeks help, should have an opening
to get an open work permit for 1 - 2 years or more... How
can | as a temporary resident approach the government
if | can’t be sure that | will be believed?... Workers won’t
come to the government without a guarantee of support.
The employer will put them in a plane.”?® One expert
has called the scheme a “bandaid on a system that is
broken”, in view of the fact that it does not address the
fundamentals of the closed work permit.2%®

In a written response to FairSquare, IRCC acknowledged
the complexity in the application process for open

work permits for vulnerable workers, and said it has
started taking steps by regularly updating program
delivery instructions and by developing trauma-
informed training for immigration officers that process
these applications based on feedback from migrant

198. Hotel Association Canada, “RE: Hotel Association of Canada comments on Canada Gazette, Part |, published on June 22, 2019, Introducing occupation-specific

work permits under the Temporary Foreign Worker Program”, (19 July 2019).

199. Ontario Federation of Agriculture, “RE: Canada Gazette, Part |, Volume 153, Number 25, June 22, 2019. Introducing Occupation-Specific Work Permits (OSWP)

Under the Temporary Foreign Worker Program”, (19 July 2019).

200. The Canadian Bar Association, “Re: Canada Gazette, Part |, Volume 153, Number 25 - Occupation Specific Work Permits”, (15 August 2019).

201. Rebekah Smith and Anita Vukovic, “The Benefits of ‘Untying’: How to Move from Employer- to Occupation-Specific Work Permits”, Center for Global

Development, (26 July 2019).
202. Government of Canada, “Open work permits for vulnerable workers”

203. Presentation by Glen Bornais, “Migrant Worker Project Metro Vancouver & Fraser Valley Regional Meeting”, 30 November, 2020.

204. Santiago Escobar, United Food and Commercial Workers (UFCW) union, remote interview, 18 February 2021.
205. Dory Jade, Canadian Association of Professional Immigration Consultants, 16 December 2020.
206. Sara Mojtehedzadeh, “Open work permits for exploited migrant workers a ‘Band-Aid solution,’ critics say”, Toronto Star, (17 July 2020).
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workers and migrant worker support organizations.?*’
The Government of Canada’s Budget 2021 allocated
CADS$6.3M (USS$5.2M) over three years to support faster
processing and improved service delivery for open work
permits for vulnerable workers. 2

1.7 Do national laws offer migrant workers
a pathway to long term residency and/
or citizenship?

Migrant workers’ ability to obtain citizenship in Canada
is highly dependent on the visa programme they

enter the country on. Those in higher-wage positions
can generally qualify for permanent residency under
Canada’s Express Entry system, while migrant workers
in lower-wage positions can only qualify in limited
situations if they have entered as caregivers, select
agri-food and agricultural workers, or in occupations
identified to be in high demand by provincial
governments under their Provincial Nominee Programs
(PNPs). All permanent residents are eligible for Canadian
citizenship provided that they have lived in Canada

for 3 out of the last 5 years; that they have filed taxes

as Canadian residents (if required); that they pass

a knowledge test on Canada; and that they prove a
moderate level of knowledge of English or French.?*®

63,015 migrant workers transitioned from the TFWP and
the IMP into permanent residence in 2019, an increase
on 2015 when the figure was 48,615 individuals.?** The
ability to acquire residency is highly dependent on which
programme workers have entered Canada on, according
to Statistics Canada, and is limited for SAWP workers in
particular:

“The rate of transition to permanent residence
was strongly associated with program types. The
Live-in Caregiver Program and the Spouse or

Common-law Partner category had the highest
transition rates, while the transition rates for the
Seasonal Agricultural Workers Program and for
the Reciprocal Employment category were far
below the average.””*

Worker advocacy groups maintain that pathways for
temporary workers remain insufficient, and that the
process of gaining residency is made too onerous. One
expert highlighted to the House of Commons committee
in 2016 that for caregivers, there was a backlog of 38,000
caregivers awaiting the outcome of applications for
them and their families. Processing time was 49 months,
creating “undue stress and hardship on caregivers and
their families due to family separation”.?2

Migrant worker organisations question the “temporary
foreign worker” terminology used in Canada for lower
wage roles. The Migrant Workers Alliance argued in a
2019 submission to the federal government that “the
sectors where migrant workers labour are clearly not
peripheral - our society could not function without the
food, care, and service that they provide. Similarly, the
labour that they perform is not temporary”, referring
specifically to the SAWP, which has been in place for
more than 50 years, caregiver programmes and the
“so-called low-skill (now low-wage) program”.** Some
organisations consider the limited avenues for residency
and citizenship for temporary foreign workers - who are
primarily from the Global South - compared to waves
of low-wage European immigrants in prior decades,

to constitute racial injustice, with a 2016 submission
for Canada’s review by the UN Committee on the
Elimination of Racial Discrimination arguing that, “lack
of avenues to obtain permanent residency for the vast
majority of low-skilled temporary foreign workers

and seasonal agricultural workers means that these
workers are kept in a perpetual cycle of precarity and
exploitation without hope to obtain full recognition of
their rights under the law”.2**
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One worker, who had worked in the SAWP for more than
20 years, after her father had worked 25 seasons, told

us she was joining labour organisers to demand better
access to residency for agricultural workers:

“Because it’s not fair, is it? That we as temporary
workers who are thousands, who are supporting
the economy of the countryside... [and]
providing food for Canadians, and we can’t have
a permanent residence. | want to repeat to you,

I like Canada, but | can’t stay ... The funny thing
about me is that I’'m neither here nor there. When
they do a census here in Mexico, I’'m notin it.
When censuses happen in Canada, | don’t count
either because i’'m not a resident. Look at the
irony of life.”*>

Civil society organisations also argue that the concept
of “pathways” to permanent residency and citizenship,
requiring a period of temporary residency as a first
stage, is problematic as it leaves employers with
significant leverage over temporary workers, who
would be unlikely to risk the prospect of permanent
residence by complaining in the event of abuse. Some
businesses take a similar position, with one agri-food
business telling a House of Commons committee that
“a successfully established low-skilled worker should be
given the opportunity to apply for permanent residency
on a fast-track basis, for example, by express entry.”?6
Organisations representing care workers have led calls
for migrant workers to be granted residency on arrival:
“Granting landed status on arrival to Care Workers
should be the first step to granting landed status on
arrival to all migrant workers, migrants and refugees.”
The Covid-19 pandemic has given additional profile
and momentum to such calls, under the hashtag
#StatusForAll, with a 2021 petition calling for a single-
tierimmigration system:

“All migrants, refugees, students, workers and
undocumented people in the country must be
reqgularized and given full immigration status
now without exception. All migrants arriving in
the future must do so with full and permanent
immigration status.”®

215. Remote interview, 15 July 2020.

The Canadan Federation for Agriculture told us it was
“very supportive of permanent residency for anyone
working year round,” flagging labour shortages in
livestock management and mushroom farming

as examples where they would support residency
programmes that had fewer prohibitive requirements
regarding education and language qualifications.

With regard to seasonal workers, the issue was “more
challenging... We do view greater flexibility for
agricultural workers as a net positive. The idea that
they immediately come in as permanent, that’s more
difficult. The risk is you make it a back door programme
and you undermine the immigration process.”*® The
UFCW acknowledged the issue, but suggested that such
concerns should be addressed by improving conditions
and wages in the sector: “When a migrant farmworker
manages to get permanent residence, the first thing
they do is leave the industry. Wages and protections are
so low.”?°

The Executive Director of the immigration consultant
organisation CAPIC told us that providing pathways

to permanent residence was a “completely different
approach” from treating migrant workers as purely
temporary foreign workers. “It gives much more
confidence to the foreign workers. They know they
have a chance to be part of the community.” CAPIC told
us they supported the expansion of city immigration
programmes which provided foreign workers with
immediate permanent residency on arrival: “this is

a growing programme, and may be the number one
policy in terms of attractiveness in the future.”?? Some
employers are also supportive of avenues to retain
workers permanently particularly when they have an
ongoing demand, and a representative from Maple Leaf
Foods (MLF) told us that “from early on, MLF has focused
on “dual-intent” when recruiting foreign workers,

with workers first entering on a temporary basis, but
with the option for the worker to apply for permanent
residency after arrival and MLF supporting the worker’s
nomination; or alternatively, by recruiting workers
through permanent residency from the start”.??

In 2016, in its report on the Temporary Foreign Worker
Program, the House of Commons Standing Committee

216. House of Commons, “Standing Committee on Human Resources, Skills and Social Development and the Status of Persons with Disabilities”, (30 May 2016).

217. Caregivers Action Centre, “Migrant Care Workers are Organizing! Add YOUR voice to OURS!”

218. Migrants Rights Network, “Open Letter: Full Immigration Status for All”

219. Scott Ross, Canadian Federation of Agriculture, remote interview, 19 January 2021.
220. Santiago Escobar, United Food and Commercial Workers (UFCW) union, remote interview, 18 February 2021.
221. Dory Jade, Canadian Association of Professional Immigration Consultants, 16 December 2020.

222. Susan Yaeger, Maple Leaf Foods, remote interview, 17 February 2021.
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on Human Resources, Skills and Social Development
recommended that IRCC “review the current pathways
to permanent residency for all temporary foreign
workers, with a view to facilitating access to permanent
residency for migrant workers who have integrated into
Canadian society and are filling a permanent labour
market need” and “allocate adequate resources to
allow for the timely processing of permanent residency
applications for those migrant workers that are hired
under the Temporary Foreign Worker Program.”?

In 2019, the Government of Canada introduced

pilot projects for caregivers and select agrifood and
agricultural workers which included built-in pathways to
permanent residence.?” The UFCW agricultural workers’

union welcomed the agri-food pilot, which will accept
approximately 8000 applications over three years, as “an
important step in the right direction”, in particular the
mandated involvement of unions in the programme.?®
In 2021, the Minister of Immigration, Refugees and
Citizenship announced a temporary pathway to
permanent residence for over 90,000 essential workers,
including migrant workers in low-wage occupations,
and international graduates. Applicants will be able

to include their family members in their applications
regardless of whether the dependents are in Canada or
abroad.”® A key question will be how accessible these
new pathways are in practice to migrant workers in low-
wage occupations.

223. “Standing Committee on Human Resources, Skills and Social Development and the Status of Persons with Disabilities”, (September 2016). https://www.
ourcommons.ca/Content/Committee/421/HUMA/Reports/RP8374415/humarp04/humarp04-e.pdf
224. “Caregivers will now have access to new pathways to permanent residence”, Government of Canada, (23 February 2019); “Agri-Food Pilot begins accepting

applications May 15", Government of Canada, (15 May 2020).

225. “Food workers’ union welcomes Canadian Agri-food Pilot”, UFCW Canada, (12 July 2019).
226. Immigration, Refugees and Citizenship Canada, “Re: Fairsquare findings on fair recruitment of migrant workers”, response provided by IRCC to FairSquare on

file with FairSquare, (13 May 2021).
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Assessment against the
Five Corridors indicators:

2.1

2.2

2.3

2.4

2.5

Has the government ratified core international human rights and core/relevant
labour conventions and enshrined them in domestic law? Does it meaningfully
engage with UN and ILO oversight bodies?

Are there national fair recruitment laws and policies? Does legislation address the
entire spectrum of the recruitment process, including in relation to advertisements,
information dissemination, selection, transport, placement into employment and
return to the country of origin. Is legislation reviewed and evaluated?

Are all workers (formal, informal, regardless of category) covered by relevant
legislation?

Are workers’ organizations able to contribute to the setting and review of legislation,
regulations and policy relevant to fair recruitment?

Are employers’ and recruiters’ organizations able to contribute to the setting and
review of legislation, regulations and policy relevant to fair recruitment?
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Legal and regulatory framework relating

to fair recruitment

Mexico is party to all the core UN human rights
conventions including the International Convention
on the Protection of the Rights of All Migrant
Workers and Members of their Families, all 8

ILO core conventions and the domestic workers
convention. Largely due to Mexico’s long history

of emigration to the United States for work, the
1917 Constitution itself includes specific provisions
relating to fair recruitment, requiring employment
placement services to be free, contracts with foreign
employers to be notarised by a government entity,
and specifying that foreign employers must cover
the cost of workers’ repatriation. More detailed
regulation of private recruiters of migrant workers
was developed relatively recently, with Mexico
enacting significant changes to the Federal Labour
Law and the Regulation of Worker Placement
Agencies (RACT) in 2012 and 2014 respectively.

The RACT regulates the role of employment
agencies at various stages of the recruitment
process, including in relation to advertisements,
information dissemination, selection, transport,
placement into employment, and return to Mexico.
It has limited application, however, in regard to
unregistered intermediaries who carry out the bulk
of recruitment to North America, and who are often
involved with unethical and abusive practices.

A senior official told us that this “legal gap” has
areal-world impact on the ability of STPS (the
labour ministry) to tackle such practices. Workers
who migrate through the SAWP with Canada are
recruited by the government rather than private
agencies, with the bilateral MOU and associated
SAWP contract providing the framework for this
more tightly regulated recruitment.

Canada’s legal and regulatory framework applying
to migrant workers and labour recruitment cuts

THE FIVE CORRIDORS PROJECT:

“Recognizing [agricultural] workers as essential implies the need to address their exemption from labour laws.”

across its federalised governance structures,

with the federal government taking primary
responsibility for immigration, and provincial
authorities responsible for labour protections,
including the regulation of labour recruitment.

The core federal framework is the Immigration and
Refugee Protection Act (IRPA), which underwent
significant amendments in 2014-2015. Along with
its accompanying regulations (IRPR), it outlines the
conditions that employers must meet in order to
hire migrant workers, which include a number of
fair recruitment measures. Immigration consultants
are also regulated nationally, with a 2019 act
establishing a self-regulatory body with expanded
authorities, subject to what the government told
us will be “significant oversight”, to replace the
previous self-regulating body. Provincial legislation
varies in scope and content: some provinces have
additional employment protections for migrant
workers and specific licensing requirements for
labour recruiters of migrant workers, while others
cover migrant workers under standard employment
standards and labour recruitment provisions. The
variance in treatment depending on the province
of destination, and the interplay between federal
and provincial legislation, creates a high degree

of regulatory complexity, while provinces where
regulations and monitoring are weakest are
attractive jurisdictions for exploitative recruiters
and employers. In agriculture, a major sector

for low-wage migrant workers, workers in many
provinces face exclusion from key employment
protections on working hours, wages and holiday,
as well as bars on unionisation, which have been
upheld by the Supreme Court and led to stern ILO
criticism. Civil society organisations, labour unions
and employers actively participate in government
consultations and discussions, as well as in
parliamentary reviews in recent years on the TFWP,
immigration consultants, and trafficking.



Recommendations to the Mexican
government:

Ratify the ILO Private Employment Agencies
Convention, 1997 (No. 181)

Revise the Federal Labour Law and the RACT:

- To provide the STPS with explicit authorities
to investigate and penalize unlicensed labour
recruiters and intermediaries.

- to stipulate that labour recruitment fraud is
a violation that can be investigated by the STPS
regardless of whether it is performed by
licensed and unlicensed recruiters or
intermediaries.

- to ensure that authorities can require recruiters
to provide workers with financial compensation
beyond repatriation costs.

Recommendations to the Canadian federal
government

227.

Give increased political importance to federal/
provincial/territorial working groups, with a view
to coordinating legislation related to worker
protections, labour recruitment, and immigration
consulting; consider options to develop agreed
inter-provincial minimum standards regarding the
rights and protections of migrant workers.

Where inconsistencies in provincial application
of employment standards may be undermining
Canada’s efforts to meet its commitments to
international treaties, review the possibility of
using Constitutional authorities for the Parliament
to legislate in areas related to employment
“declared by the Parliament of Canada to be
for the general Advantage of Canada or for the
Advantage of Two or more of the Provinces” (s.
92.10.(c)). Areas where there could be advantages
from federal legislation in employment could
include, for example:
- The ability for migrant workers to form and
join unions in all industry sectors, noting
that this would be consistent with Canada’s
international commitments under the ILO

1LO, “Ratifications for Mexico”

conventions 87 and 98 on the freedom of
association and the right to collective bargaining.

- Strengthen the legislative authorities for the
federal government to require employers to
compensate migrant workers, including
ensuring that migrant workers are considered
as a party in employer-worker disputes and
inspections.

- Develop a national framework for regulating,
licensing, and penalizing labour recruiters
involved in international recruitment of migrant
workers, noting that the federal government
already regulates licensed immigration
consultants who are often involved in labour
recruitment processes.

- Ratify the ILO Private Employment Agencies
Convention, 1997 (No. 181) and work
with provinces and territories to ensure its
implementation.

Recommendations to Canada’s provinces
and territories:

Remove restrictions on freedom of association
that prevent migrants or other workers from
exercising their legitimate right to form or join
trade unions.

Remove blanket exemptions from employment
standards legislation that leave migrants or other
workers without basic legal protections, with
respect to their working conditions, for example
working hours, breaks, and wages.

2.1 Has the government ratified core

international human rights and core/
relevant labour conventions and
enshrined them in domestic law? Does
it meaningfully engage with UN and ILO
oversight bodies?

In Mexico international treaties signed by the government
are automatically incorporated into the domestic
legal framework after Congress approves them.?” The
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Constitution stipulates that “all individuals shall be
entitled to the human rights granted by this Constitution
and the international treaties the Mexican State is

part of, as well as to the guarantees for the protection

of these rights” and guarantees that “such human
rights shall not be restricted or suspended, except for
the cases and under the conditions established by

this Constitution itself”.??® Mexico has ratified all core
UN human rights treaties, including the International
Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families, and
most optional protocols.?”® Mexico has also ratified

the American Convention on Human Rights,?° and 78
Conventions adopted by the ILO, including the core 8
ILO Conventions and the Domestic Workers Convention,
but not the Private Employment Agencies convention.?!
In 2018 the Senate approved ILO Convention 98 on the
Right to Organise and Collective Bargaining, following
campaigning by national and international trade
unions.?*

Mexico engages closely with international bodies
including around human rights and migration, given

its role as an origin, transit and destination state.

The majority of its engagement with UN bodies such

as the Committee for the Protection of the Rights All
Migrant Workers and Members of their Families, and
the Special Rapporteur on the Human Rights of Migrant
Workers has related to the situation of migrants within
Mexico rather than to the recruitment of Mexican
workers for jobs abroad, though both entities have
made recommendations relating to Mexico’s consular
protection for migrant workers in the United and States
and beyond.*

2020 saw the ratification of the Canada-US-Mexico
Agreement (CUSMA), formerly known as the North

American Free Trade Agreement (NAFTA), which
introduced a new binding labour chapter.?®* The labour
chapter includes commitments for all three governments
to maintain statutes and regulations consistent with the
ILO Declaration of Rights at Work, including on freedom
of association, with specific requirements for Mexico to
revise its domestic legislation on worker representation
in collective bargaining.”® The CUSMA also requires
each government to protect migrant workers under its
respective labour laws, and introduced a rapid-response
labour mechanism for parties to address complaints.?®

Canada has ratified 7 of 9 core UN Human Rights
Treaties.” It has not ratified the UN’s International
Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, and in 2019
made clear at the UN Universal Periodic Review that

it had no plans to do s0.?*® Canada has also ratified 37
ILO Conventions and 1 Protocol, including the core

8 ILO Conventions. It has not ratified the Convention

181 on private employment agencies or 189 related to
domestic workers. Canada is not a party to the American
Convention on Human Rights, though as a signatory to
the Charter of the OAS since 1990 it is committed to the
right to collective bargaining, workers’ right to strike and
the principle of non-discrimination on the basis of race,
sex and nationality among other characteristics.?*

International treaties must be incorporated into
Canadian domestic law through legislation in order

to have direct legal effect, a position confirmed by the
Supreme Court.?* Because Canadian domestic law is
applied at both federal and provincial level, “provinces,
when affected, should be consulted on those provisions
of the treaty that may impact upon their constitutional
jurisdiction”.?*! In engaging international partners
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around the Global Compact on Migration, a Canadian
briefing document instructed the Canadian delegation
“to avoid text that falls within the jurisdiction of
Canada’s provinces and territories.”>*? A 2001 Senate
committee noted with concern that “the vast majority of
Canada’s international human rights treaty obligations
have not been the subject of implementing legislation.
This means that Canadians cannot, through their courts,
compel government respect for their international
human rights as such.”>® The Immigration and Refugee
Protection Act (IRPA) simply states that “this Act is to be
construed and applied in a manner that (f) complies
with international human rights instruments to which
Canada is signatory”, without elaborating on which
human rights may be relevant in the context.?*

This “implementation gap” has continued to be a source
of friction between Canada and international bodies.

A 2017 Amnesty International report, which called on
federal, provincial and territorial leaders to develop an
international effective human rights implementation
agenda, highlighted what it called the “impatience” of 7
UN bodies on this matter:

“Implementation is where Canada falls short.
This shortcoming arises as a concern virtually
every time Canada’s record is reviewed
internationally. Findings are made, conclusions
reached and suggestions for reform formulated;
but in the face of the challenges of federalism,

a lack of clear political responsibility and
accountability, and a system shrouded in a lack
of transparency, those expert international-level
recommendations languish more often than
not.”**

A 2017 intergovernmental meeting of federal, provincial
and territorial representatives agreed to develop a
protocol for following up on the recommendations

that Canada receives from international human rights
bodies.?*® This protocol was endorsed by the group’s
next meeting in 2020, though it was unclear what effect
it was having in practice.

Canada has clashed with the ILO over the right to
freedom of association. In Ontario, the prohibition in
the Agricultural Employees Protection Act (AEPA) on

the right of agriculture workers to unionize and bargain
collectively was challenged by the United Food and
Commercial Workers (UFCW). Based on the UFCW’s
submission, the ILO Committee of Experts found in 2010
that the AEPA violated ILO Conventions 87 and 98.%
However, the Supreme Court of Canada ruled in Ontario
(Attorney General) v. Fraser that “the Ontario legislature
is not required to provide a particular form of collective
bargaining rights to agricultural workers, in order to
secure the effective exercise of their associational
rights.”>* In response the ILO Committee noted that

“it continues to consider that the absence of any
machinery for the promotion of collective bargaining of
agricultural workers constitutes an impediment to one
of the principal objectives of the guarantee of freedom
of association: the forming of independent organizations
capable of concluding collective agreements.”*°

The Supreme Court has meanwhile relied on ILO
supervisory bodies as important sources in other cases
on labour, including Saskatchewan Federation of Labour
v. Saskatchewan (2015), in which the court referred to
the fact that “the ILO supervisory bodies, including

the Committee on Freedom of Association and the
Committee of Experts on the Application of Conventions
and Recommendations, have recognized the right to
strike as an indissociable corollary of the right of trade
union association” under ILO Convention 87.%!

2.2 Are there national fair recruitment laws
and policies? Does legislation
address the entire spectrum of the
recruitment process, including in
relation to advertisements, information
dissemination, selection, transport,
placement into employment and
return to the country of origin. Is
legislation reviewed and evaluated?

242. Global Affairs Canada, “Instructions for CanDel - Outcome document of the Sept. 19 HLM - 20 July 2016”, (19 July 2016):287, obtained through Access to
Information (ATI) request to ESDC A-2017-00599, instructions for Canadian Delegation for negotiations related to the Global Compact on Migration
243. “Report of the Standing Senate Committee on Human Rights”, 2b, (December 2001).

244, Immigration and Refugee Protection Act (S.C. 2001, c. 27)”, section 3, (2001).

245. Amnesty International, “From Promise to Reality: Amnesty International’s Recommendations for the 2017 Federal/Provincial/Territorial Human Rights

Meeting?, (2017).

246. “Federal, Provincial and Territorial Ministers from across the country gather to discuss Human Rights”, Canadian Intergovernmental Conference Secretariat, (12

December 2017).

247. “Federal-Provincial-Territorial Videoconference of Ministers Responsible for Human Rights”, Canadian Intergovernmental Conference Secretariat, (10 November

2020).

248. “Canada and Ontario violating farm workers’ rights”, National Union of Public and General Employees, (19 November 2010).
249. “Supreme Court Decision on Rights of Agricultural Workers Unworkable”, National Union of Public and General Employees, (29 April 2011).

250. ILO, “Interim Report - Report No 358, November 2010 Case No 2704 (Canada)”

251. Supreme Court of Canada, “Saskatchewan Federation of Labour v. Saskatchewan”, (30 January 2015).
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Largely due to Mexico’s long history of emigration for
work, the 1917 Mexican Constitution itself includes
specific provisions relating to fair recruitment. It
requires employment placement services to be free,
whether delivered by the state or private sector, requires
contracts with foreign employers to be notarised by

a government entity as well as a consulate of the
destination state, and specifies that foreign employers
must cover the cost of workers’ repatriation.??

The 1970 Federal Labor Law regulates labour and
recruitment in more detail, and article 28 includes
provisions relating to living and working conditions,
healthcare, and consular support.?>*In 2012, the law
was reformed and included new recruitment regulations
that, according to a 2015 Solidarity Centre study brought
“significant positive changes to the law governing
recruitment”, including the requirement for recruitment
agencies to register with the STPS and that recruiters
may not charge migrants for their services, whether
directly or through arrangements with employers to
make deductions from workers’ pay.?**

The 2006 Regulation of Worker Placement Agencies
(RACT) - amended in 2014 - establishes the overall
framework for recruitment agents, and requires that
when “the possible commission of a crime is detected,
the labor authorities will file a report of the facts before
the competent Public Ministry”.>** However a senior
STPS official told us the RACT was “very permissive”
and “needs teeth” to be able to be stricter and more
effectively enforced, and said the government was
considering amendments to the legal framework to be
more specific about types of fraudulent practices and
increase sanctions on both licensed and unlicensed
labour recruiters. Specifically, he told us there is a “legal
gap”, as the RACT “does not mention or classify offences
committed by unregistered agencies”, which are often
responsible for exploitation of migrant workers. “Itis
also necessary to regulate not only legal entities but also
the intermediaries, that is, the natural persons who play
the role of a recruitment agency,” he said.**

Advertisements: The Regulations for Employment
Agencies (RACT) prohibit the dissemination of false or
misleading job vacancies, working conditions, or any
information provided by a labour recruiter that deceives
a migrant worker (Article 10.111). The penalty for violating
this prohibition is a fine between 50 to 5000 times the
minimum wage, or the equivalent of between US$340 to
USS$34,000 (Article 33.1.1(c)).

Information dissemination: The RACT expects the
STPS to design and implement permanent campaigns to
provide information about rights and obligations related
to the employment placement agencies (Article 18).

Selection: The RACT allows labour recruiters to request
and collect information from migrant workers on their
skills and knowledge in order to select and recruit

the workers, and to advertise information to match

the employer supply and the worker’s demand for

ajob (Article 11). It prohibits labour recruiters from
establishing requirements that may discriminate
against worker applicants on the basis of ethnic or
national origin, gender, age, disabilities, social and
health conditions, pregnancy, religion, migratory status,
sexual preferences, civil status, or any other factors

for discrimination (Article 6). The penalty for violating
this prohibition is a fine between 50 to 5000 times the
minimum wage, or the equivalent of between US$340 to
USS$34,000 (Article 33.1.1(c)).

Placement into Employment: The RACT requires that
labour recruiters make efforts to verify the genuineness
of the employer, the job offer, general working
conditions, and conditions related to housing, Social
Welfare, and the repatriation of workers, and that worker
applicants have applied through the necessary legal
processes related to migration and the issuance of visas
and work permits (Article 9 Bis). The Federal Labour Law
requires that employers and migrant workers enter into
an employment contract in the context of the migration
process, and requires that information be provided to
migrant workers in writing related to the employer and
the job offer (Article 28 I and IV). Information must also
be provided to workers clarifying that costs associated
with the repatriation of workers are the responsibility

252. Government of Mexico, Constitucion Politica de los Estados Unidos Mexicanos, Article 123 19. X-Z, (5 February 1917).

253. Government of Mexico, Ley Federal del Trabajo, Article 28, (1 April 1970) (amended on 12 June 2015).
254. Gordon, Jennifer, “Roles for Workers and Unions in Regulating Labor Recruitment in Mexico”, Solidarity Center, (January 2015): 3.

255. Secretaria del Trabajo y Previsién Social, Reglamento de Agencias de Colocacién de Trabajadores, Article 30 bis, (21 May 2014).

256. Director, Ministry of Labour and Social Welfare, interview, Mexico City, 10 March 2020.
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of the employer, as well as information on housing
arrangements and health coverage in the country of
destination (Article 25 and 28 I). The Federal Labour Law
(Article 28) and the RACT (Article 9 IV) also require labour
recruiters to provide contact information to migrant
workers for consular services and relevant authorities
from other governments that are available to assist

the workers in relation to their rights in the country of
destination.

Transport and Return to the Country of Origin:

The Federal Labour Law specifies - in line with the
Constitution - that costs associated with the repatriation
of workers are the responsibility of the employer (Article
281 a)), while the RACT further clarifies that labour
recruiters also must take steps to ensure that transport
be provided free of charge to workers employed more
than 100km away from their homes (Article 9, VI). In

the event that an employer has not complied with the
terms of the contract, the law makes the labour recruiter
responsible for the costs associated with the repatriation
of the migrant worker (Article 9 Bis, V).

Under Canada’s Constitution Act, the federal government
is responsible for regulating the entry of foreign
nationals into Canada, while provincial/territorial
governments are responsible for the regulation of
employment (including labour recruitment), labour
relations (including the rights to form and join unions),
education, housing, and health care.’

At the federal level, the 2001 Immigration and Refugee
Protection Act (IRPA), and 2002 Immigration and Refugee
Protection Regulations (IRPR) - both amended several
times since their introduction - outline the conditions
that employers must meet in order to hire migrant
workers, including requirements related to employment
contracts, employers covering the transportation

of migrant workers, and registration of workers in

workplace compensation plans, amongst others.
They authorize the federal government to inspect the
employer’s compliance with these conditions.?®

At the provincial level, while specific legislation varies
for the regulation of employment standards and labour
recruitment, provincial policies can be broadly grouped
into 3 models:

«  provinces with additional employment standards
protections for migrant workers and licensing
requirements specific to labour recruiters of
migrant workers (British Columbia,**° Alberta,*®°
Saskatchewan,?! Manitoba,?*> Quebec,?®* and Nova
Scotia 2%%);

«  provinces that have additional employment
standards protections related to migrant workers,
but no specific licensing requirements for labour
recruiters of migrant workers (Ontario®*> and New
Brunswick?®¢); and

«  provinces/territories that cover migrant workers
under the same employment standards and labour
recruitment provisions as residents of Canada
(Newfoundland and Labrador, Prince Edward Island,
Northwest Territories, Yukon, and Nunavut).

A 2020 research study by IRCC on regulatory approaches
to international labour recruitment finds that “in
general, the provinces prohibit either individuals or
relevant entities involved in recruitment activities
from charging either (1) any fees or (2) fees for strictly
recruitment and/or employment-related services”. This
distinction alludes to the fact that in Canada licensed
immigration consultants are permitted to charge
prospective migrants for services exclusively related

to immigration processes, which Canada treats as
separate from recruitment costs. The 2020 IRCC study
notes that “fees for immigration services and how they
are regulated alongside more traditional recruitment
services are a curious consideration in the Canadian
immigration context”?¢” This issue is discussed in more
detail in section 6.

257. Sandra Elgersma, “Temporary Foreign Workers”, Library of Parliament, (1 December 2014).
258. Government of Canada, “Temporary Foreign Worker Program Compliance”, (29 March 2021).

259. Temporary Foreign Worker Protection Act [SBC 2018], Chapter 45, (8 November 2018).

260. Government of Alberta, “Resources for Temporary Foreign Workers”(2021).

261. Government of Saskatchewan, “Immigration Consultant and Foreign Worker Recruiter Licensing and Responsibilities”

262. Government of Manitoba, “Employment Standards”, (14 April 2020).

263. Government of Quebec, “Placement of Personnel and Recruitment of Temporary Foreign Workers”

264. Government of Nova Scotia, “Foreign Workers”

265. Government of Ontario, “Employment Protection for Foreign Nationals”, (25 June 2020).
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Federal and provincial legislation contains specific
provisions relating to the different stages of recruitment.
There are variations between provinces, some of which
are minor and some of which are more substantive.

Advertisements: At the provincial level, practices vary.
British Columbia’s Temporary Foreign Worker Protection
Act (TFWPA) prohibits anyone from “provid[ing]
recruitment services or act[ing] as or purport[ing]

to be a foreign worker recruiter unless the person

holds a licence”.?® This extends to advertisement,

and individuals who operate without a license can

be fined.*® Labour recruiters in British Columbia are
also prohibited from producing or distributing false or
misleading information relating to recruitment services,
immigration, immigration services, employment,
housing for foreign workers, provincial and federal laws,
and/or misrepresenting employment opportunities.?™
Ontario, meanwhile, has no stipulations regarding
advertisements in the recruitment process in the 2009
Employment Protection for Foreign Nationals Act (EPFNA).
At the federal level, there is a requirement to advertise
TFWP jobs initially to Canadian residents, as part of

the process of obtaining a LMIA.* IRPA also prohibits
anyone who is not a member of a provincial or territorial
law society, a notary in the province of Quebec, or a
member of the ICCRC to advertise offering to provide
immigration advice - an offence punishable by fines,
imprisonment or both.?”

Information dissemination: At the provincial level
practices vary. British Columbia’s Temporary Foreign
Worker Protection Act (TFWPA) requires licensed labour
recruiters to provide a services contract to the migrant
worker outlining the services provided, and the fees
that a recruiter is charging the migrant worker if it

is providing immigration consulting services.?” The
licensed labour recruiter must also disclose in writing
to the migrant worker the referral fee that it is receiving
from the employer, and to disclose if it is providing
recruitment services to the employer and immigration

268. Temporary Foreign Workers Act [SBC 2018] chapter 45, section 3, (2018).

269. Government of British Columbia, “Apply for a foreign worker recruiter’s licence”

services to the migrant worker, and obtain consent from
both the employer and the migrant worker.?™ In Ontario,
a person who employs a foreign national is required to
give the worker (in a language they understand) a copy
of the most recent documents published by the Director
of Employment Standards about the protection of
migrant workers in the province.?”

Selection: Canadian provinces generally prohibit
discrimination in the hiring process. For example, the
Ontario Human Rights Code prohibits discrimination

by employment agencies “against a person because

of a prohibited ground of discrimination in receiving,
classifying, disposing of or otherwise acting upon
applications for its services or in referring an applicant
or applicants to an employer or agent of an employer”.2™
British Columbia’s Human Rights Code contains a
similar provision.?”” The Immigration and Refugee
Protection Regulations (IRPR) nevertheless requires that
employers make reasonable efforts to hire Canadians

or permanent residents first before being authorized to
hire a migrant worker (unless an exemption from the
LMIA process applies under the regulations).?’® Where
employers have gained a positive LMIA and are able

to recruit internationally, migrant workers must meet
the regulatory requirements to obtain a work permit,
including demonstrating to the immigration officer that
they are able to perform the work that is being offered.?™

Placement into Employment: at the federal level, the
IRPR requires that employers provide documentation to
the authorities to demonstrate the genuineness of the
employer and of the job offer at the time of application
(for example provide tax and employment payroll
records).? For the TFWP, employers of migrant workers
in low-wage occupations must provide or ensure that
suitable and affordable housing is available for workers,
and ensure they are covered by appropriate healthcare
from the point that they arrive in Canada. Wages offered
to migrant workers “should be similar to wages paid to
Canadian and permanent resident employees hired for

270. Government of British Columbia, “Recruiter Partner Agent Affiliate Obligation Factsheet”

271. Government of Canada, “Program requirements for low-wage positions”

272. |mmigration and Refugee Protection Act (S.C. 2001, c. 27), part 1, (2001).

273. Temporary Foreign Worker Protection Act [SBC 2018] Chapter 45, section 27, (2018).

274. Ibid, section 23.

275. Employment Protection for Foreign Nationals Act, 2009, S.0. 2009, chapter 32, section 10, (2009).

276. Human Rights Code, R.S.0. 1990, c. H.19, (1990).
277. Human Rights Code [RSBC 1996] Chapter 210, section 13, (1996).

278. Immigration and Refugee Protection Regulations (SOR/2002-227), section 203(3)(e), (2002)

279. lbid, section 200(3)(a)
280. Government of Canada, “Business legitimacy”, (4 May 2021).

THE FIVE CORRIDORS PROJECT:


https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/18045#section3
https://www2.gov.bc.ca/gov/content/employment-business/employment-standards-advice/employment-standards/hiring/hire-temporary-foreign-workers/licensed-recruiter
https://www2.gov.bc.ca/assets/gov/employment-business-and-economic-development/employment-standards-workplace-safety/temporary-foreign-workers/tfw_recruiter_partner_agent_affiliate_obligation_factsheet.pdf
https://www.canada.ca/en/employment-social-development/services/foreign-workers/median-wage/low/requirements.html
https://laws.justice.gc.ca/eng/acts/i-2.5/page-17.html
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/18045#section27
https://www.ontario.ca/laws/statute/09e32#BK13
https://www.ontario.ca/laws/statute/90h19
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/00_96210_01#section13
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2002-227/section-203.html
https://laws-lois.justice.gc.ca/eng/regulations/sor-2002-227/page-40.html#h-688633

the same job and work location, and with similar skills
and years of experience”.?® Provincial employment laws
provide detailed provisions on working hours and wages.

Transport and Return to the Country of Origin: at
the federal level, employers applying to hire migrant
workers in low-wage occupations must pay for return
transportation to the migrant workers’ country of
origin, and may not recover any of these costs directly
or indirectly from the workers.?®? At the provincial

level practices vary, but as an example, the province

of British Columbia prohibits a labour recruiter from
taking or keeping a migrant worker’s passport or official
documents; from threatening to send a worker back to
their country or threaten other action for which there
is no legal basis; and/or from taking action against

or threatening to take action against someone for
participating in a legal investigation or proceeding

or for making a complaint or inquiry.?®® Ontario also
bans employers and recruiters from holding worker’s
passports or work permits and from issuing threats
against workers who complain to the authorities,
without specifying types of possible threats that would
constitute a violation of the law.?*

2.3 Are all workers (formal, informal,
regardless of category) covered by
relevant legislation?

Protections included in the Federal Labour Law and

the Regulation of Worker Placement Agencies (RACT)
appear to apply to all Mexican migrant workers and job
seekers, and there is no reference to any exceptions.?®
Mexico has previously attempted to defend the rights of
undocumented Mexican workers overseas, particularly in
the United States - in 2002 requesting the Inter-American
Court of Human Rights to give an opinion in relation

to what it termed “the negation of labor rights based

on discriminatory criteria derived from the migratory

281. Government of Canada, “Job duties and working conditions”, (29 April 2021).

282. Government of Canada, “Wages”

status of undocumented workers” in certain states in
the region. This negation, the Mexican government
suggested, “could encourage employers to use those
laws or interpretations to justify a progressive loss of
other labor rights; for example: payment of overtime,
seniority, outstanding wages and maternity leave, thus
abusing the vulnerable status of undocumented migrant
workers.”2

ESDC states that “Canadian law protects all workers
in Canada, including temporary foreign workers.

The exploitation of temporary foreign workers is
considered a violation of Canadian laws and human
rights.”?®” Nevertheless, there is significant variation in
precise legal protections afforded to migrant workers
across Canada, depending on their occupation, the
immigration program they entered Canada on, their
legal status and the province they are employed in. This
creates differences that can be meaningful in terms of
rights protections.

As noted in sections 1.6 and 1.7, the ability of foreign
workers to move jobs within Canada and to gain
permanent residence differs significantly depending

on theirimmigration program and occupation.
Careworkers, for example, have a highly distinct
immigration status as compared to agricultural workers.
Even within each of these sectors, there are multiple
programmes that have differing entry requirements and
offer different possibilities of progressing to residence.

Additionally, workers in agriculture - a sector where
migrant workers play a critical role - are exempted

from key worker protections in many parts of the
country. In Ontario, they are not able to establish or join
unions - under the terms of the 1995 Labour Relations
Act and the 2002 Agriculture Employees Protection Act
(AEPA), which stresses “the unique characteristics of
agriculture”?®® This has been termed “farm worker
exceptionalism”.?® As noted in 2.1 and in section 9, this

283. Government of British Columbia, “Obligations for Partners, Affiliates and Agents of Recruiters Licensed in B.C.”

284. Employment Protection for Foreign Nationals Act, 2009, S.0. 2009, c. 32, section 9.(3), section 10, (2009).

285. Ley Federal del Trabajo, article 28, (1 April 1970).

286. Inter-American Court of Human Rights, Advisory Opinion OC-18/03 of September 17, 2003, requested by the United Mexican States

287. Government of Canada, “Wages”

288. Agricultural Employees Protection Act, 2002, S.0. 2002, c. 16, (2002); Labour Relations Act, 1995, S.0. 1995, c. 1, Sched. A (1995).

289. See for example, Vosko, Leah F.; Tucker, Eric & Casey, Rebecca. ‘Enforcing Employment Standards for TemporaryMigrant Agricultural Workers in Ontario

Canada: Exposing Underexplored Layers of Vulnerability’. International Journal of Comparative Labour Law and Industrial Relations 35, no. 2 (2019): 227-254.
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exclusion has been argued in the Supreme Court and
has been a source of friction between Canada and the

ILO. Agricultural workers are not only unable to unionise:

Ontario Regulation 285/01 excludes various sectors

of the economy from the protections of the Provincial
Employment Standards Act.*° This has the effect that no
agricultural workers in Ontario are entitled to receive:
daily and weekly limits on hours of work; daily rest
periods; time off between shifts; weekly/bi-weekly rest
periods; or overtime pay. Almost all agricultural workers
are not entitled to eating periods, public holidays or
public holiday pay. Fishers and most farm workers also
have no right to the minimum wage, the “three hour
rule”, or vacation pay.?**

Similarly, Alberta’s Bill 26 of 2019, which the provincial
government said would “restore balance, fairness and
common sense regulations”*? removed the right of
agricultural workers to unionise (by no longer classifying
them as “employees”), exempted any farm with 5

or fewer employees (who must have worked more
than 6 months consecutively to be counted) from the
requirement to carry workplace insurance and from
the provisions of the Employment Standards Code. It
also expanded the definition of agricultural worker,
increasing the number of people excluded from these
provisions. The Bill reversed Bill 6 of 2015 which had
introduced workplace protections for agricultural
workers.?

Agricultural organisations argue that, “most if not all
of our worker protection legislation had their origins
rooted in the industrial and manufacturing industries.
The nature of work in the manufacturing setting is very
different to the nature of work in farming”.2* The ILO
has raised concerns about the persistent exemption

of agricultural workers from labour laws, noting that it
may contribute to such jobs being unpopular among
citizens, and in the context of Covid-19 has highlighted

the discrepancy between acknowledgement of the
importance of agricultural workers for the food chain,
and their lack of labour protection: “recognizing these
workers as essential implies the need to address their
exemption from labour laws.”?%

Undocumented or “non-status” workers in Canada -
the number of whom is not accurately known - have

a distinct experience from other temporary foreign
workers, as a result of their irregular status. A foreign
national in Canada is only considered “a member of
the worker class” if they have been authorized to enter
and remain in Canada as a worker.?¢ Under the IRPA,
employers who employ migrant workers “in a capacity
in which the foreign national is not authorized under
this Act to be employed” face a fine of up to CAD$50,000
(US$41,400) or up to two years in prison if indicted -

or up to CAD$10,000 (US$8,200) or up to six months

in prison on summary conviction.?” Where the IRPA
criminalizes the employer in such situations, the IRPR
places responsibility on the foreign national: “a foreign
national must not work in Canada unless authorized
to do so by a work permit or these Regulations.”?%
Foreign nationals cannot obtain a new work permit for
six months after being found to have worked without
authorization,? while those who cannot show they have
the correct visa to match their purpose in Canada can
be subject to an exclusion order barring them from the
country for a year.3®

As a result, undocumented workers are less likely to
file complaints. As one worker organization puts its,
“many of us who are undocumented fear deportation
if we speak out when there are problems at work”3% A
study of employment standards in Ontario held that
“workers with insecure immigration status who face
substandard conditions of employment are rarely

in a position to complain due to implicit or explicit
threats that they will be penalized by the immigration
system (e.g., with deportation).”** A 2012 Toronto

290. O.Reg.285/01: when work deemed to be performed, exemptions and special rules, section 1.1, (2000).

291. Government of Ontario, “Agriculture, growing, breeding, keeping and fishing”

292. Government of Alberta, “Farm freedom and safety engagement”

293. Bob Barnetson, “Bill 26 strips farm workers’ basic employment rights”, Parkland Institute, 27 November 2019.
294. Canadian Agricultural Human Resource Council (CAHRC), “Agriculture Workplace Management: A Comparison of Labour Relations, Employment Standards

including Regulated Agricultural Wage Rates, Occupational Health and Safety, Workers’ Compensation”, (June 2016).

295. “Seasonal Migrant Workers’ Schemes: Rethinking Fundamental Principles and Mechanisms in light of COVID-19”, /LO, May 2020.

296. Immigration and Refugee Protection Regulations (SOR/2002-227), (2002).

297. |mmigration and Refugee Protection Act (S.C. 2001, c. 27), (2001).

298. Immigration and Refugee Protection Regulations (SOR/2002-227), (2002).

299. Ibid, section 200(3)(e)(i).
300. Ibid, section 228(1)(c)(iii).
301. “Undocumented”, Sudbury Workers’ Centre, (March 2015).

302. Leah F.Vosko, “Rights without Remedies”: Enforcing Employment Standards in Ontario by Maximizing Voice among Workers in Precarious Jobs, Osgoode Hall

Law Journal 50.4 (2013).
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City Council report assessed undocumented migrant
workers as “particularly susceptible to situations where
they are required to work for low wages, under poor
and unsafe work conditions, and where they have

no protection against unfair dismissal, abuse and/or
exploitation by their employers”, noting the barriers
undocumented workers face in accessing insurance
and state services.>*® Temporary foreign workers lose
their Social Insurance Number (SIN), which gives them
access to many government programmes and benefits,
with the expiry of their work permit.*** During the Covid
pandemic in 2020, when many temporary foreign
workers lost their jobs at short notice, the Migrant
Rights Network wrote to the federal government asking
for the Canada Emergency Response Benefit (CERB)

to be extended to people without valid SINs, pointing
out that “as they have limited access to Social Welfare
programs, they are not able to pay their rent, buy food
and feed their families”.** The government agreed to
give access to workers without valid SINs, though it
was unclear whether information about the legal status
of those applying would be shared with immigration
authorities.>*

In 2019 the Federal government initiated a pilot project
to address the situation of some undocumented
workers, providing pathways to permanent residence for
out of status construction workers in Toronto."

2.4 Are workers’ organizations able to
contribute to the setting and review of
legislation, regulations and policy
relevant to fair recruitment?

Since 2000 public consultation has been required on
all legislation originating in the executive branch (as
opposed to parliament), about a third of all primary laws

303. Staff report for action on Undocumented Workers in Toronto, (2013).
304. Government of Canada, ‘Social Insurance Number that begins with a “9”’

in Mexico.*®® Trade unions have previously complained
about the failure to meaningfully consult them on
significant labour reforms, for example in 2011 when
changes to the federal labour law raised concerns
about the facilitation of outsourcing and precarious
contracting, and the failure to address the issue of
“protection contracts” (see section 9).3

Unions and worker organisations in Mexico are not,

in comparison to some other origin states, heavily
invested in fair recruitment issues. “Mexican trade
unions have not taken up recruitment as an issue”,

as a 2015 Solidarity Center study puts it. Civil society
organisations, including the Project for Economic,
Social and Cultural Rights (ProDESC), Centro de

los Derechos del Migrante, Global Workers and the
Jornaleros-SAFE project haved led efforts to advocate
for strong regulations and a more effective Mexican
government response on recruitment issues.’!° An
academic specialising in Mexican migrant workers told
us that even so there are relatively few civil society
organizations focusing on migration and recruitment,
and there are currently no formal avenues for such
groups to contribute to the setting of relevant legislation
and policy. Recently, some small organisations have
been established by former migrants, but these tend to
have limited resources, making sustained engagement
on legislation challenging.®!

Worker organizations including labour unions contribute
actively to discussions relating to migrant workers and
fair recruitment, both at the federal and provincial

level. Parliamentary reports into the Temporary Foreign
Worker Program in 2016 and into the oversight of
immigration consultants in 2017 included substantial
input from worker organizations, for example.**> Worker
organizations have been active in calling for policy and

305. Migrants Rights Network, “Re: Regulatory changes to ensure Canada Emergency Response Benefit is available to migrants and undocumented residents”, (26

March 2020).

306. Migrants Rights Network, “Income Supports for Migrants in Canada”, (15 May 2020).
307. Government of Canada, “Temporary public policy for out-of-status construction workers in the Greater Toronto Area”

308. OECD, “OECD regulatory policy outlook 2018”, (2018): 214-215.
309. ITUCCSI, “Reforma de la legislacion laboral en México”, (5 April 2015).

310. Jennifer Gordon, “Roles for Workers and Unions in Regulating Labor Recruitment in Mexico”, Solidarity Center, (January 2015): 4-5

311. Dr. Aaradn Diaz Mendiburo, Universidad Nacional Autonoma de México, remote interview, 27 June 2020.
312. House of Commons, “Report 4 - Temporary Foreign Worker Program”, (19 September 2016); House of Commons, “Starting Again: Improving Government

Oversight of Immigration Consultants”, (June 2017): 43-49.
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legal changes to support migrant workers during the
COVID-19 pandemic.®*®

At the federal level there are examples where advocacy
by worker organizations has resulted in changes to laws
and policies affecting migrant workers. For example, civil
society groups and unions made strong calls for more
effective federal monitoring of employer compliance
with the hiring of migrant workers that led to legislative
changes and new funding for the introduction of

federal inspections of employers of migrant workers.
The 2017 and 2018 budgets saw additional funding for
inspection and compliance programmes.?* New policy
requirements for all employers under the Seasonal
Agricultural Worker Program to have housing inspected
by provincial, municipal, or licensed housing inspectors
on an annual basis also responded to civil society

and union feedback as part of a primary agriculture
review.3* Worker organisations have also called for the
strengthening of licensing and monitoring of immigration
consultants,®® and in 2019, the government passed
legislation creating a new statutory framework to regulate
immigration and citizenship consultants including “the
establishment of a victims’ compensation fund to support
clients harmed by wrongful conduct by a consultant”.3
Worker organizations have also pushed for stronger
employment standards and inspections at the provincial
level, for example in Ontario and British Columbia.®*®

Migrant worker organisations supported proposals for
the open work permit for migrant workers in situations
of abuse, which the government introduced in 2019, but
stressed that they saw this as an interim measure.* In
this vein, the UFCW also supported a pilot project for
permanent residence for agri-food migrant workers

“as an important step in the right direction”.32° This

reflects the position that migrant worker and union
organisations have generally taken in favour of open
work permits (either occupation specific or sector
specific) and permanent residency for migrant workers,
as expressed in submissions to the government’s 2019
consultation on occupation-specific work permits.3*

In 2018, the Government of Canada established

the Migrant Support Network, with a pilot in British
Columbia, “to enhance the protection of migrant
workers by providing resources, to those who support
them.” Among the project’s goals is the strengthening
of “the relationships between federal/provincial/
territorial and community organizations, employers and
employer representatives, employees and employee
representatives”, giving worker organisations access to
policymakers on a regular basis.*?? Some agricultural
employers have expressed concern about the influence
that worker organisations have gained through the
network, referring to “the arbitrary funding of activist
groups”.*% In its 2021 Budget, the federal government
announced that it will provide $49.5 million over

three years, to expand the Migrant Worker Support
Network nationally, and “to support community-based
organizations in the provision of migrant worker-centric
programs and services, such as on-arrival

orientation services and assistance in emergency and
at-risk situations.”®*

2.5 Are employers’ and recruiters’
organizations able to contribute to the
setting and review of legislation,
regulations and policy relevant to fair
recruitment?
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Registered recruitment agencies appear to play a
relatively limited role in policymaking in Mexico.

There are limited avenues for external stakeholders

to contribute to the setting of legislation and policy
relevant to overseas recruitment.?> A 2018 ILO report
says that “collaboration between the SNE and private
employment agencies is conducted through mutually
agreed joint coordination and cooperation mechanisms”,
with little further detail.3? A representative of a Mexican
recruitment agency told us that they had never been
invited to provide input into proposed legislative or
policy changes by the government.*”

Employer, immigrant consultant and recruiter
organizations are active in providing input to the

setting and review of federal and provincial legislation,
regulations and policy. For example, multiple employers
and employer organisations took part in the House of
Commons Standing Committee on Human Resources,
Skills and Social Development and the Status of Persons
with Disabilities review of the TFWP in 2016, including
representatives from the seafood, agriculture, hotel

and technology sectors.*”® As a general rule, employer
organisations have supported the continuation -

and even expansion - of temporary work permit

programmes, arguing that they help address critical
shortages in the Canadian labour market. However
employer groups largely opposed the government’s
2019 proposals to introduce an occupation specific

work permit for temporary foreign workers, for example
arguing that “employer-specific work permits provide
employers with critical predictability in meeting critical
labour needs, where employers have been unable to find
available Canadians to fill these positions.”*?

In general, input from recruiter and immigration
consultant organizations tends to support the tightening
of licensing requirements and monitoring, to reduce the
prevalence of unregistered immigration consultants and
to increase the regulation of the sector, which has come
under scrutiny after high-profile cases of exploitation

by unscrupulous consultants, both registered and
unregistered, of migrant workers.**® There have been
calls to end the industry’s self-regulation and to bring
regulation of the sector under the aegis of the federal
government.®! In responding to such suggestions,
industry bodies have generally argued instead that the
regulatory body should be strengthened to improve

its enforcement. Ahead of the introduction of the
College of Immigration and Citizenship Consultants of
Canada Act in 2019, industry submissions supported
legislative amendments to penalize unauthorized
consultants outside of Canada, and the need to
improve enforcement of the Act and conduct additional
investigations of regulated immigration consultants.>*
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Assessment against the
Five Corridors indicators:

3.1 Arethe agreements publicly accessible in relevant languages? Are migrant
worker organizations aware of them?

3.2 Does the government prioritise fair recruitment in the negotiating and
drafting of bilateral agreements, including involving social partners and
basing its position on evaluations of existing recruitment practices?

3.3 Do bilateral agreements incorporate relevant internationally recognised human
rights and labour standards?

3.4 Do bilateral agreements contain specific mechanisms on fair recruitment for
example on consular protection, collaboration on enforcement, and coordination

on closing regulatory gaps?

3.5 Are there effective measures - that meaningfully involve social partners - to
implement and review bilateral agreements, including oversight mechanisms?
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3.

The section focuses primarily on the Mexico-Canada
SAWP Memorandum of Understanding (MOU),

since both countries have relatively few bilateral
arrangements regarding labour migration. The
Mexico-Canada SAWP MOU is the most significant
such arrangement for either country. Canada also
has SAWP MOUs with Caribbean countries, and four
Canadian provinces have MOUs with the Philippines.

The Mexico-Canada SAWP has a high profile in
Mexico and Canada. While the underpinning

MOU is only available via freedom of information
requests in Canada, the programme’s key provisions
are widely accessible, including the standard
annual employment contract. The MOU makes no
explicit reference to internationally recognised
human rights and labour standards, but outlines
the principle of non discrimination for Mexican
workers, stating that workers are to receive,
“adequate accommodation and treatment equal

to that received by Canadian workers performing
the same type of agricultural work, in accordance
with Canadian laws.” As such, the degree to which
migrant workers’ human rights are protected
depends primarily on Canada’s domestic legislative
regime, which - in several important provinces -
limits the rights and protections for agricultural
workers, irrespective of nationality, with respect to
trade unions and labour standards.

The Mexican government’s commitment to the
“selection, recruitment and documentation”

of workers - in response to Canadian requests

for labour - is arguably the core fair recruitment
mechanism within the agreement, eliminating the
need for private sector recruiters. This has an effect
in reducing the risk of exploitative fee charging and
fraudulent recruitment, as explored in section 6. The
Mexican government also has authority to directly
involve itself in the implementation and monitoring

“One of the biggest issues with the SAWP is that it lacks worker voice.”

of the programme in Canada. A representative of
the Mexican government signs the employment
contract alongside the worker, and the consulate
must formally approve the accommodation
(alongside Canadian inspectors) and the private
insurance provided by the employer. Mexican
consulates conduct site visits to farms and play a
direct role in managing complaints they receive
from workers. Worker transfers must be approved
by the consulate. As explored in section 7, many
workers consider that the consulates could do more
to support them, and quality of provision appears
highly dependent on the personnel at specific
missions and the geographic location of the workers
in Canada. Housing conditions, wages and working
hours, among other issues, remain significant
concerns. Nevertheless, most experts agree that the
enhanced authorities the SAWP awards to origin
state officials improves workers’ abilities to raise
complaints, as compared to workers outside the
SAWP.

The SAWP MOU provides for annual reviews by

both Mexico and Canada “after consultation with
employer groups in Canada.” Changes to the
employment contract are agreed at this review.

At present, workers are not represented in the
meetings, and thus are not able to directly negotiate
improvements to working conditions and the fair
recruitment of migrant workers under the SAWP.
Employers have resisted the inclusion of unions,

on the basis that because workers cannot unionise
in many provinces of Canada, Canadian unions are
not the right actors to represent their interest. For
its part the Mexican government says it represents
workers’ interests in SAWP meetings and seeks
contract amendments based on feedback from
workers each season. However a former official

told us that the government has to prioritise
keeping demand for Mexican seasonal workers high,
reducing its appetite for tough negotiations over the
SAWP contract.
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Recommendations to both the Mexican and
Canadian governments

o Allow worker representation and participation,
including by Mexican and Canadian unions
and civil society organizations at SAWP annual
meetings, in line with ILO guidance on bilateral
agreements.

Recommendations to the Mexican
government

o Make data available from the Report of Return
and the STPS’ Information System of Labour
Mobility (SIMOL) publicly, to allow academics
and civil society organizations to undertake
analysis of worker outcomes under the SAWP
and the LMM on wages, remittances, and other
relevant programme information, while respecting
workers’ confidentiality.

3.1 Are the agreements publicly accessible
in relevant languages? Are migrant
worker organizations aware of them?

We were unable to locate the SAWP MOU itself on any
Mexican government site. However, information related
to the bilateral Mexico-Canada Seasonal Agricultural
Worker Program (SAWP), including general guidelines,?*
operational manuals,®* and summaries of the MOU3**
are accessible online from Mexican government
websites. More generally, the SAWP has a relatively

high profile in Mexico, and information to promote the
program is communicated by the Mexican government
via the internet, radio, and social media.>*

Migrant worker organizations such as ProDESC, Centro
de los Derechos del Migrante and the National Network
of Agricultural Workers, are aware of the SAWP and

its provisions. Information on the SAWP for migrant
workers available online is relatively basic and directs
migrant workers and job seekers to visit local offices of
the SNE to obtain additional information related to the
program.®’” Migrant worker interviewees told us that
they obtained the majority of information related to the
SAWP at local offices of the SNE during the selection
process, and during information sessions prior to their
final departure to Canada, rather than online.>®

Copies of the SAWP employer-employee contract are not
available online in Mexican government websites, and
Mexican SAWP guidelines explain that “since the 2017
season, the employer-employee contract was integrated
into a single version that is published every year by
Employment and Social Development Canada through
its website [in English, French, and Spanish]”.3** Migrant
worker interviewees told us they only received the
employer-employee contract from Mexican officials once
selected for work in Canada.>*

We were unable to locate the SAWP MOU itself on any
Canadian government site and instead obtained a copy
via an access to information request.3* Nevertheless
information related to the programme, including
employer requirements,*? the annual SAWP employer-
employee contract,*? and modifications to the
employer-employee contract negotiated at annual SAWP
review meetings,** are available online from Canadian
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334. Subsecretaria de Empleo y Productividad Laboral, Coordinacién General del Servicio Nacional de Empleo, Subcoordinacion General del Servicio Nacional de
Empleo, “Programa de trabajadores agricolas temporales México-Canadé (PTAT): Manual de Reclutamiento y operacién”, (January 2016).
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government websites in English, French, and Spanish.
Information on worker rights, complaint mechanisms,
and COVID-19 is also available online.?* Comparable
information relating to the SAWP for workers from
Caribbean countries is available on government
websites. 3

The Mexico-Canada SAWP and its provisions has a
relatively high profile in Canada, and labour unions

and a number of migrant worker organizations are
active in advocacy initiatives and the provision of direct
assistance to migrant workers employed under the
SAWP. Unions and worker organizations that actively
work with SAWP migrant workers in Canada include the
United Food and Commercial Workers (UFCW) union, the
Migrant Workers Alliance for Change, Justicia for Migrant
Workers, Niagara Migrants Workers Interest Group,
Migrant Workers Health Project, the Canadian Council
for Refugees, the Network of Assistance for Agricultural
Migrant Workers in Quebec (RATTMAQ), and many
others.

3.2 Does the government prioritise fair
recruitment in the negotiating and
drafting of bilateral agreements,
including involving social partners and
basing its position on evaluations of
existing recruitment practices?

The Federal Labour law commits that when entering in
a bilateral mechanism, “the general working conditions
for Mexican nationals in the destination country

will be dignified and equal to the ones provided to
workers in that country, [and] the conditions related to
repatriation, housing, Social Welfare, and other benefits
will be determined in the agreement.”**” Consistent with

345. Government of Canada, “Foreign Worker Rights”, 5 May 2021.

this, the 2001 bilateral MOU for the Mexico-Canada SAWP
states “that workers are to be employed at a premium
cost to the employers and are to receive from their
respective employers, while engaged in employment

in Canada, adequate accommodation and treatment
equal to that received by Canadian workers performing
the same type of agricultural work, in accordance with
Canadian laws.”3%

Mexican officials told us that they base their requests
to the Canadian side for amendments to the SAWP
employment agreement partly on the feedback

from migrant workers received through a “report of
return”, which migrant workers provide to the STPS
and the SNE at the end of each season. ** The report
of return includes feedback from all SAWP migrant
workers on working conditions, accommodation,
transportation, payments, treatment by employers, and
additional support for workers.>*® Modifications made
to the employment agreement are made public in the
Employment and Social Development Canada website
each year.®*

Nevertheless, a former Mexican government official

told us that Mexico is unable to effectively negotiate for
workers’ rights beyond minor amendments, and will
ultimately accept whatever is requested by the Canadian
side: “Mexico is afraid that if they ask for any request or
proposal, the Canadian employers will not want to work
with Mexican workers anymore and request workers
from other countries, therefore they agree and accept
any kind of conditions.” The government, she said, “is
starting to consider itself as a travel and recruitment
agency. Officials working on the SAWP are in their
comfort zone and minimal changes are being introduced
to the program.”*? A 2016 internal Canadian government
briefing ahead of a SAWP meeting noted that the
Mexican government is “unlikely to raise” media reports
of unfavourable conditions for workers employed on the
programme.®3
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As noted in section 7.6, this can affect consular support
for Mexican workers, with one 2010 study arguing that
“the Mexican government’s interest in maintaining the
status quo for economic reasons” reduced its ability to
advocate for its nationals.*** Highlighting the perception
that any raising of human rights issues risks reducing
SAWP opportunities for Mexicans, a senior official -
discussing a case of women who had made formal
complaints of sexual harassment against their Canadian
employer - told us that, “now this employer will not ask
for Mexican workers but for Guatemalan, as they are
more submissive.”?*

As noted in 2.4, while civil society organisations do
work with the Mexican government on information
dissemination campaigns for prospective migrant
workers (see section 8), there is limited ability for
worker organisations to feed into government policy
on the recruitment of migrant workers, including in its
negotiations with destination state governments.

In its SAWP bilateral MOUs with the governments of
Mexico and the Caribbean, Canada has committed

to ensuring migrant workers enjoy “adequate
accommodation and treatment equal to that received
by Canadian workers performing the same type of
agricultural work, in accordance with Canadian laws.”**

As such, the degree to which migrant workers’ human
rights are protected relies primarily on Canada’s
domestic legislative regime. Nevertheless, origin state
consulates play a significant role in the inspection and
complaint processes of the SAWP. Some unions have
raised concerns that the importance of their role reflects
the Canadian government stepping back from and
delegating its role as host state in protecting workers’
rights.>’

There is very little explicit content in the Mexico-Canada
SAWP MOU or its additional protocol specifically
relating to human rights protections, as the agreements
primarily function as a framework for the recruitment
and employment process, establishing the different
roles of the two governments and the private

sector organizations authorized by Canada to assist
employers and administer elements of the scheme.

The SAWP is described in internal briefings as “vital

to the sustainability of Canadian agriculture [and] ...

an international model for the managed migration of
seasonal agricultural labour” illustrating the two key
objectives of the government in its management of the
scheme.®® Nevertheless, access to information requests
demonstrate that when Canada engages in discussions
and reviews over the SAWP, its officials evidently factor
in issues related to worker conditions as one element
of the wider management of a temporary migration
programme.

One issue where Canada has demonstrated its ability
and willingness to dictate terms to its MOU partners on
anissue of labour standards is in regard to the forced
saving schemes which were until recently imposed

on workers from the Caribbean - with 25% of workers
salaries deducted by their employers to be passed on
their governments, 5% for the administration of the
scheme and 20% put into compulsory saving schemes
in their home country. Such policies, which reduce the
agency of workers to control their own earnings but
are favoured by some origin state governments, are
not consistent with international labour standards.®*®
Specific worker complaints include delays in receiving
these forced savings at home and the low exchange
rate used to convert their savings into their national
currency.*? In any case the deductions are not compliant
with labour law in several provinces and between 2015
and 2017, Canada informed its Caribbean partners

of its intent to remove the 20% deduction from the
standard contract, leaving only the 5% contribution to
the programme administration. As one official noted in
22016 email, “ESDC indicated that they would not be
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able to approve a contract with any illegalities.”*®* The
change of policy caused some bilateral difficulties with
the Jamaican government, in particular.®?

As noted in section 3.5, Canadian trade unions, in
particular the UFCW, have pressed for substantive
involvement in the annual SAWP discussions, arguing
that their absence undermines their ability to advocate
and secure protections for workers. The government
instead attempts to consult workers, unions, and
worker organizations directly, outside the sphere of
bilateral discussions. For example in 2017 and 2018,
ESDC conducted a review of provisions related to the
employment of migrant workers in primary agriculture
- including the SAWP - that included, amongst others,
discussions with 75 migrant workers, working with trade
unions.**

3.3 Do bilateral agreements incorporate
relevant internationally recognised
human rights and labour standards?

The SAWP MOU itself does not make references to
internationally recognised human rights and labour
standards, acting primarily as an administrative
framework for the recruitment and employment of
workers.

The MOU does state “that workers are to be employed
at a premium cost to the employers and are to receive
from their respective employers, while engaged in
employment in Canada, adequate accommodation
and treatment equal to that received by Canadian
workers performing the same type of agricultural work,
in accordance with Canadian laws.” 3¢ This is broadly
consistent with a key provision of the International
Convention on the Rights of Migrant Workers and Their
Families, to which Mexico - but not Canada - is a State

Party: “Migrant workers shall enjoy treatment not less
favourable than that which applies to nationals of

the State of employment in respect of remuneration
and: (a) Other conditions of work [and] ... (b) Other
terms of employment.”** The IRPR requires Canadian
government officials to apply this principle when
considering work permit applications, assessing
“whether the wages offered to the foreign national

are consistent with the prevailing wage rate for the
occupation and whether the working conditions meet
generally accepted Canadian standards”>*® In practice,
unions have highlighted systematic policy areas in which
SAWP workers do not always receive equal treatment
to Canadian residents, for example in relation to
access to Employment Insurance (El) regular benefits,
and regarding barriers to practical access to parental,
maternal, and compassionate care benefits.>*"

The SAWP MOU contains no guarantees relating to
freedom of association, a key area of international
standards for migrant workers. As noted in section 9,
agricultural workers in multiple provinces are denied the
right to join a union and engage in collective bargaining,
a prohibition on which the ILO and the Canadian
Supreme Court have clashed.*®®

3.4 Do bilateral agreements contain
specific mechanisms on fair
recruitment for example on consular
protection, collaboration on
enforcement, and coordination on
closing regulatory gaps?

In keeping with the government-to-government nature
of the agreement, the Mexican government has specific
authorities under the SAWP MOU, additional protocol,
and attached employment contract to directly involve
itself in the implementation and monitoring of the
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programme. The Mexican government’s commitment in
the additional protocol to the “selection, recruitment
and documentation” of workers - in response to
Canadian requests - is the core mechanism that should
ensure fair recruitment.® The degree to which the
replacement of the private sector by the state for the
recruitment phase of the migration journey contributes
to better outcomes is explored in sections 1.4 and 6.

Additionally, the Mexican government is directly
involved in mediating the relationship between the
employer and worker, giving it a stronger role in consular
protection than origin states enjoy in the case of the
entry of migrant workers under the TFWP when there
are no MOUs with origin states. The “government agent”
(meaning, in effect, Mexican consulate staff) signs the
employment contract in addition to the worker, while
the accommodation and private insurance provided

by the employer must meet with the satisfaction of the
consulate.’™® Employers must share details of hours
worked and wages paid with the consulate, notify them
of any workplace injuries within 48 hours, agree to any
worker transfer with them, and consult them before
any dismissal or repatriation if the worker is accused of
not fulfilling their contract. The Mexican government
commits to paying the repatriation flight in the event
of employer insolvency. If employers do not meet

their side of the contract, the Mexican government -

in consultation with ESDC - is entitled to rescind the
contract, and if alternative employment cannot be
found, the employer must pay the cost of repatriation
and at least wages that would have been owed to the
worker under the minimum duration of the contract.’™
These provisions create the overall framework for

the Mexican consulates’ role in protection of migrant
workers employed under the SAWP. They allow the
consulates to pay on-site visits to farms and to play a
direct role in managing complaints they receive from
workers. However, as noted in indicator 7.6, concerns
have been raised about the consulates’ discharge of
these duties in practice.

Canada’s other MOUs, with Caribbean states under the
SAWP, establish similar mechanisms to the Mexico-
Canada MOU.3™

3.5 Are there effective measures - that
meaningfully involve social
partners - to implement and review
bilateral agreements, including
oversight mechanisms?

Under the Additional Protocol to the SAWP, “the present
Operational Guidelines may be reviewed and amended
annually through consultation between officials”>™
These review meetings take place and review the
employment contract. Amendments are published
following this process.’™

Decisions of the SAWP review process can have a
material impact on migrant workers as they directly
influence the terms of their contracts with employers.
In this context, the major issue of contention relating
to this process is participation. As well as officials,
these annual meetings include employers: the
Canadian Horticultural Council (CHC) is the employer
representative, via its Labour Committee, in addition
to a number of other sectoral industry associations.’”™
Experts in agriculture, migration and labour may be
invited to address the review process. However there is
no formal representation of workers at the meeting. In
particular, the UFCW, the main agricultural trade union
in Canada, is not a stakeholder to the process. A leading
academic expert on temporary migration in Canada
who has submitted to the SAWP review process told us
that “one of the biggest issues with the SAWP is that it
lacks worker voice”, and argued that unions should not
only be included in review discussions, but should be
directly involved in the recruitment and deployment
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process.>™® A Mexican migrant rights organization told
us it believed that the UFCW should be recognized as a
formal stakeholder to the SAWP and represent workers’
interests in bilateral discussions and negotiations.>”

Mexican officials told us that workers’ input informs
their negotiations at annual review meetings,*”® while
employers have opposed the involvement of Canadian

trade unions in the process, as the vast majority of SAWP

workers are not unionized due in part to provincial legal
restrictions. As the Canadian Federation of Agriculture

376. Leah Vosko, York University, remote interview, 14 December 2020.

told us, “the challenge is that the workers who are
actually on farms are not unionised. So the question

is whether unions are the right body to represent the
workers”3™ There are also concerns among some
employers about inviting parties to the table who may
not support the SAWP’s overall framework. The UFCW
told us it was hoping things might change in upcoming
meetings, but that as of early 2021, “workers are not
represented at the SAWP committee, so their concerns
and their issues are not part of the discussion. This is
totally unfair and very problematic.”3
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Assessment against the
Five Corridors indicators:

4.1 |Isthe system comprehensive? Does it apply to recruitment for all kinds of work?
4.2 Isthe licensing / registration system transparent and accessible? Can workers
and other interested parties use this system to verify the legitimacy of recruitment

agencies and placement offers?

4.3 Are worker and recruiter organizations consulted on the design and
implementation of these schemes?

4.4 Does the government put in place measures that incentivise ethical
recruitment practices?

4.5 Are employers and recruiters jointlyliable/accountable for respecting workers’
rights in the legislative and regulatory regime governing recruitment?
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Licensing, registration and certification schemes

“Recruitment in Mexico is a highly decentralized and unregulated system”

The Regulation of Worker Placement Agencies
(RACT) provides Mexico’s framework for the licensing
of recruitment agents. All for-profit employment
agencies must register with the STPS (the labour
ministry) and obtain authorisation before providing
domestic or international recruitment services,

with additional requirements for recruiters placing
migrant workers overseas. Recruitment agencies
are banned from charging jobseekers any kind

of fees; agreeing with employers to deduct any

fees from workers’ salaries; offering illegal or
non-existent employment; and/or misleading
applicants. Recruiting for jobs overseas without a
licence is prohibited, punishable by fines ranging
between 50 to 5000 times the minimum wage, or
the equivalent of between US$340 to US$34,000.
However, in practice, the registered agencies are
vastly outnumbered by the informal, unregistered
recruiters who carry out the bulk of recruitment

in Mexico. The agency licensing regime does not
currently play a meaningful role in promoting or
ensuring fair recruitment. As of August 2020 there
were only nine registered agencies licensed to recruit
Mexican workers for jobs overseas, despite the fact
that hundreds of thousands of workers are recruited
every year for work in North America, reflecting
what one NGO calls “a highly decentralized and
unregulated system.” The government maintains

a public register of agencies but this contains

only basic information - it does not for example
provide any detail about any recruitment agencies
that may have been penalized and/or had their
licenses revoked. There is no data about inspections
and their outcomes. At present, there are few
disincentives for unethical or unlicensed recruiters.
The failure to curb the activities of unlicensed
recruiters is an important factor in explaining why so
few recruiters opt to formally register.

Canada’s federal government has jurisdiction
over the licensing of immigration consultants,
who are authorized to provide assistance with
immigration applications, including work permits.

There is a national registry of licensed immigration
consultants, and the outcomes of disciplinary
proceedings, including in relation to fraudulent
recruitment and fee charging, are posted online

by the regulator. However, the federal government
established a new regulator in 2021 in response to
repeated concerns about the weakness of the two
previous self-regulatory regimes set up in 2004 and
2011 respectively. The inability of regulators and

the federal government to deal effectively with
unregulated representatives or “ghost consultants”
was particularly highlighted in a 2017 parliamentary
review. Provincial governments have jurisdiction
over the licensing of labour recruiters. Provincial
practices vary, with the first comprehensive legal
framework for the regulation of labour recruitment
of migrant workers introduced by the province of
Manitoba in 2009. Six provinces - most of those that
host large numbers of migrant workers - require
labour recruiters to be licensed in order to operate,
with some also requiring employers to register

in order to hire migrant workers. Quebec and
Saskatchewan have taken the additional step of
requiring immigration consultants to be registered
both federally and provincially in order to operate.
However, the province which hosts the most migrant
workers, Ontario (along with six other provinces
and territories) does not require labour recruiters

to register in order to operate, a policy that unions
and recruitment agencies have called to be reversed.
Experts argue that this discrepancy between
provinces allows unscrupulous labour recruiters to
focus their activities in provinces where regulations
and monitoring are weakest. The oversight of
recruitment activities outside Canada also remains a
significant challenge, and some provinces, including
British Columbia and Saskatchewan, require
licensed recruiters to provide information on their
international partners. British Columbia has taken
the additional step of making licensed recruiters
liable for the actions of their overseas partners.
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allow provinces to share best practices on labour

Recommendations to the Mexican recruitment.

government:
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Consider changes to the Federal Labour Law and
the RACT to license individuals, instead of, or

in addition to the current system that provides
licenses to agencies that can re-incorporate in
order to avoid sanctions.

Revise the Federal Labour Law and the RACT to
clarify the penalties against unlicensed labour
recruiters and intermediaries offering services

to migrant workers and job seekers; to make
licensed labour recruiters liable for actions of any
unlicensed partners and intermediaries; and to
authorize and fund the STPS to implement and
enforce penalties for unlicensed labour recruiters
and intermediaries both as companies and as
natural persons.

Institute an ethical recruitment framework into
licensing and regulatory machinery such that
prospective or existing recruitment agencies

need to demonstrate compliance with ethical
recruitment principles, and for this compliance

to be verified and audited by an independent
third-party; consider the introduction of incentives
for agencies who can genuinely demonstrate due
diligence, commitment to zero-fee recruitment
and a duty of care for migrant workers.

Publish information on labour recruitment agencies
that are inspected and penalized to allow migrant
workers and job seekers to avoid these agencies.

Recommendations to Canada’s federal
government

Require licensed immigration consultants to
provide information on all their Canadian and
overseas partners and make them liable for the
actions of their overseas partners, similar to
recent changes introduced by the province of
British Columbia for licensed recruiters and their
partners.

Promote the importance of licensing labour

recruiters with provinces and territories that
do not currently have licensing regimes, and

THE FIVE CORRIDORS PROJECT:

Communicate proactively to employers about
relevant legislation that requires them to use
licensed labour recruiters and immigration
consultants in Canada.

Recommendations to Canada’s provinces
and territories:

Implement licensing systems for any individual
engaged in the recruitment of migrant workers,
where these are not already in place;

Institute an ethical recruitment framework into
provincial licensing and regulatory machinery
such that prospective or existing recruitment
agencies need to demonstrate compliance with
ethical recruitment principles, and for this
compliance to be verified and audited by an
independent third-party; require employers to
register with the province in order to be involved
in the hiring of migrant workers, in line with
regulations adopted by BC, Saskatchewan,
Manitoba, Quebec, New Brunswick, and Nova
Scotia;

Amend legislation to hold employers and
recruiters liable for the actions by any Canadian
and overseas partners in the recruitment process,
similar to recent changes introduced by the
province of British Columbia;

Provide increased transparency about licensed
recruiters, indicating on provincial public registers
where recruiters have been inspected and the key
outcomes of these inspections.

4.1 |sthe system comprehensive? Does it

apply to recruitment for all kinds of work?

The 2006 Regulation of Worker Placement Agencies
(RACT) - amended in 2014 - establishes the overall



framework for recruitment agents. Under the Federal
Labour Law and the RACT, all for-profit employment
agencies must register with the STPS and obtain
authorization in advance prior to providing domestic

or international recruitment services, with additional
requirements for recruiters involved in the placement

of Mexican migrant workers overseas. For non-profit
recruitment agencies, it is sufficient to “inform the STPS
about their operations, for the purposes of registration
and oversight”.38! Non-profit recruitment agencies
mostly include municipal governments, universities,
industry associations, but also include recruitment
agencies like CIERTO Global, which conducts
international recruitment as a core activity on a non-
profit basis.*? In the event of an inspection, the law
states that “in the absence of information or registration
before the [STPS], it will be assumed that the recruiter
is a for profit recruiter unless proof to the contrary is
provided [by the recruiter]”.®* Under Article 28-B of the
Federal Labour Law, recruiting for jobs overseas without
a licence is prohibited, something the RACT indicates is
a grave infraction, punishable by fines ranging between
50 to 5000 times the minimum wage, or the equivalent
of between US$340 to US$34,000.3% The RACT also lists
activities prohibited for recruitment agencies, including:
charging jobseekers any kind of fees; agreeing with
employers to deduct any fees from workers’ salaries;
offering illegal or non-existent employment, and/or
generally misleading the work applicant.®®

As of August 2020 there were only 9 registered agencies
licensed to recruit Mexican workers for jobs overseas.
This small number, when compared to the hundreds

of thousands of workers recruited every year by the
private sector, reflects the reality of what the Centro de
los Derechos del Migrante calls “a highly decentralized
and unregulated system”, in which “hundreds of
recruiters operate in Mexico seeking workers on behalf
of employers in the U.S.”*¥" A Solidarity Center report
describes how “employers subcontract recruitment

to agencies that in turn deal with brokers in remote

communities, creating a labor supply system that

allows each actor to plausibly deny any knowledge or
legal responsibility for abuses that take place further
down the chain.”*® A senior STPS official acknowledged
that the RACT’s exclusive focus on licensed recruiters
was a significant concern, calling this a “legal gap”,

as the RACT “does not mention or classify offences
committed by unregistered agencies”, which are often
responsible for exploitation of migrant workers. “Itis
also necessary to regulate not only legal entities but also
the intermediaries, that is, the natural persons who play
the role of a recruitment agency”.*®

The regulation of labour recruitment in Canada falls
under provincial authority, with requirements differing
depending on the location of the recruitment, while
the provision of immigration advice and consultancy

- closely linked to recruitment services, with many
businesses operating as both immigration consultants
and recruiters - is regulated at the federal level.

IRCC defines immigration consultants as someone
providing Canadian immigration or citizenship advice
or representation for a fee or other consideration, and
who are not an immigration lawyer, paralegal, or (in
Quebec) a notary.*” Immigration consultants have been
regulated in some form since 2004, following a 2003
expert report which found that “Canadian laws have not
been adequate to address the problem of unscrupulous
or incompetent [consultants].” Issues of concern

noted in the report overlap considerably with abusive
recruitment practices: “We know that some immigration
consultants abuse their client’s trust by promising the
impossible and failing to deliver. We know that some
immigration consultants charge exorbitant fees for their
services.”** In 2004 the Canadian Society of Immigration
Consultants (CSIC) was established by the federal
government as an “independent and self-regulating

381. Ministry of Labour and Social Welfare, “Reglamento de Agencias de Colocacién de Trabajadores”, Article 4, (3 March 2006).

382. Ministry of Labour and Social Welfare, “Registro central de agencias de colocacidn de trabajadores con y sin fines de lucro”, (1 March 2021)

383. Ministry of Labour and Social Welfare, “Reglamento de Agencias de Colocacién de Trabajadores”, Article 31, (21 May 2014).

384. Ibid, Articles 32 and 33.
385. Ibid, Article 10.

386. Contratados, “Learn how the placement agencies of registered workers in Mexico should operate”, (1 December 2020).

387. Centro de los Derechos del Migrante, Inc., “Ripe for Reform”, (April 2020):20.

388. Jennifer Gordon, “Roles for Workers and Unions in Regulating Labor Recruitment in Mexico”, Solidarity Center, (January 2015): 21.

389. Interview with Director, Ministry of Labour and Social Welfare, Mexico City, 10 March 2020.

390. Immigration and Refugee Protection Act (S.C. 2001, c. 27), Section 91(2), 2001.

391. Minister of Citizenship and Immigration, “Report of the Advisory Committee on Regulating Immigration Consultants”, Minister of Public Works and Government

Services Canada, (May 2003).
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body” which officials said would “provide protection

to vulnerable applicants, while enhancing public
confidence in the Canadian immigration program”.3
Nevertheless, a 2008 Parliamentary report found

that “despite the establishment of CSIC, complaints
from the public and from within the profession about
unacceptable practices by immigration consultants have
continued” and said that the CSIC was not ensuring

that “immigration consultants are being adequately
regulated in the public interest.”**

In 2011, new legislation - the “Cracking Down on
Crooked Consultants Act”- was passed, amending the
IRPA, to make it an offence (punishable with fines,
imprisonment, or both) for anyone other than an
authorized representative to provide immigration advice
or represent clients on immigration matters and receive
direct or indirect compensation for it.** The ICCRC was
selected as the new regulator in 2011, its role entailing
establishing specific educational and professional
requirements, investigating and adjudicating
complaints; and administering sanctions.** Individual
consultants (rather than businesses) must register with
the ICCRC. The CBSA is responsible for enforcement of
the law with regard to both unlicensed and licensed
consultants. Beyond making referrals to the CBSA
criminal proceedings, the ICCRC lacks authority over
unlicensed consultants. During a 2017 Parliamentary
review of the regulation of immigration consultants, “the
inability of ICCRC and federal partners to deal effectively
with unregulated representatives or “ghost consultants”
was raised by witnesses repeatedly”.*" There are no
clear estimates on the number of such ghost consultants
operating, inside and outside Canada. In its 2019 Annual
Report, the ICCRC reported that out of 4085 complaints
it received between 2011 and 2019, 35% were against
unlicensed consultants.>®

The 2017 Parliamentary review also heard evidence
about a number of shortcomings relating to the ICCRC’s
governance and its ability to discharge its function,

ultimately finding that it was “unable to serve its
purpose”, and recommending that the government
“create, by statute, an independent public-interest body
empowered to regulate and govern the profession of
immigration consultants”. The committee recommended
that the new body be empowered to investigate and
prosecute unlicensed consultants.>*

Following this, in 2019 the government passed the
College of Immigration and Citizenship Consultants Act,
establishing a new regulator it described as “an arms-
length institution mandated to regulate the profession in
the public interest”. The College’s powers would include
the ability to “request court injunctions to address
unlicensed actors providing immigration advice without
authorization”, and to enter the premises of a consultant
in order to carry out investigations.*® The law also

saw maximum penalties for unauthorized consultants
doubled, and the creation of an administrative monetary
penalties and consequences regime to be administered
by IRCC. The new College - the third regulator of
consultants since 2004 - is expected to open in 2021,
replacing the ICCRC. The Executive Director of CAPIC,

an immigration consultants organisation, described

the development of regulation as an “evolution 40-50
years in the making” and said that it was similar to the
development of regulation of other professions, such as
lawyers, which had taken place over a longer period.**

Provincial licensing of recruiters

A 2020 federal government report notes that

mandatory licensing of recruiters is “a proactive way for
governments to clearly authorize who can and cannot
engage in the recruitment and placement of migrant
workers”*? As noted in section 2.2, most provinces

that host large numbers of migrant workers, require
recruiters to register with the province, with variations in
requirements and processes. These provinces are British
Columbia, Alberta, Saskatchewan, Manitoba, Quebec
and Nova Scotia. The significant exception is Ontario -
host to the most temporary foreign workers - which does
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not require recruiters of migrant workers to be licensed.
Quebec only recently introduced a licensing system, in
early 2020.4%

British Columbia’s licensing framework is relatively
typical of the provinces that require recruiters to obtain
licences: its Temporary Foreign Worker Protection Act
(TFWPA) prohibits anyone from “provid[ing] recruitment
services or act[ing] as or purport[ing] to be a foreign
worker recruiter unless the person holds a licence”.***
Applicants have to: provide information related to his/
her licensing as a federally registered immigration
consultant or as a provincial immigration lawyer;
provide a list of partners, agents, or affiliates in Canada
and overseas, noting that a licensed recruiter is liable
for actions taken by its partners in the event of a breach
of the TFWPA;** and provide a financial security bond
upfront of CAD$20,000 (US$16,600) that can be used

“to reimburse foreign workers who incur fees or costs in
violation of the TFWPA, or to cover fines imposed on the
recruiter if found to be in violation with the Act.”#%®

Uniquely, Quebec and Saskatchewan additionally
require immigration consultants to register at the
provincial level - the only two provinces whose
regulatory systems respond to what an IRCC research
report calls “the highly integrated nature of recruitment
and immigration consulting services”, by regulating
them together. The fact that immigration consultants
must register with the province - after registering with
the IRCC at the federal level - means that the province is
able to monitor and investigate consultants alongside
recruitment activity.*’

Several provinces go further than requiring recruiters

to register, expecting employers themselves to register
in order to hire migrant workers. Requirements of this
kind are in place in British Columbia, Saskatchewan,
Manitoba, Quebec, New Brunswick, and Nova Scotia.**®
Afederal report notes that since provinces do not hold
information related to visa and work permit applications

403. Government of Quebec, “Agences de placement de personnel”

(which sit at federal level), licensing allows provinces
to have a better understanding of which employers are
hiring migrant workers and to link this information up
with their own data regarding employer compliance
with employment and other relevant standards.

The requirement to register is “generally limited

to employers of migrant workers considered more
“vulnerable” by regulators than others”.*®°

Ontario, Canada’s biggest province by population

and host to the most migrant workers, has specific
legislation in place relating to migrant workers, but
overall takes a less stringent approach to the regulation
of labour recruiters. Under the 2009 Employment
Protection for Foreign Nationals Act, a labour recruiter
is defined simply as someone who “finds, or attempts
to find, an individual for employment” or “finds, or
attempts to find, employment for an individual”, or who
helps someone else, or suggests someone to help with
either of these tasks.*® There is no licensing required
before acting as a recruiter, in effect. Until 2001, when
the Employment Agencies Act was repealed, Ontario
had a licensing regime for temporary employment
agencies, but officials told us that “in our experience,
this became partly a rubber-stamping exercise as

third party agencies that were penalized could quickly
reincorporate as a different business to avoid bans.”
The province’s approach, officials said, is instead to
focus on monitoring and enforcement of any agency
that is undertaking labour recruitment.** There is
indeed some evidence that the prior licensing regime
was not effective: according to a national association
representing recruiters, which dubbed the programme a
“tin badge” at the time of its repeal,*2 no licences were
ever revoked in 30 years of its operation. However the
same association has since called on the province to
reverse this decision and reinstate a licensing system
that is “meaningful, effective, and addresses the
shortcomings of the previous licensing regime”, noting
that the recruitment industry operates effectively in
other provinces that have licensing systems.** Unions

404. Temporary Foreign Worker Protection Act [SBC 2018] Chapter 45, section 3,2018.
405. Government of British Columbia, “Obligations for Partners, Affiliates, and Agents of Recruiters Licensed in BC”,

406.
407.
408.
409.
410.
411.
412.
413.

Government of British Columbia, “Apply for a foreign worker recruiter’s licence”
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have made the same call on Ontario,** while the Migrant
Workers Alliance argued in a 2015 submission to the
province: “Currently anyone can recruit migrant workers
in Canada or abroad, charge them large fees, and either
put them in contact with a Canadian employer or walk
away without actually providing the job they promised.
To counter the abuses inherent in this system, all
recruiters in Ontario must be licensed, the list of licensed
recruiters should be easily accessible online to migrant
workers around the world, and the licensing should
include a financial bond”.**

Other provinces and territories that do not require
labour recruiters to be licensed in order to operate are
New Brunswick, Prince Edward Island, Newfoundland
and Labrador, Nunavut, Yukon, and the Northwest
Territories.*®

Some experts have argued that the differences in
approach to regulation between different provinces and
territories have material impact for the abuse of migrant
workers. A 2014 study by Fay Faraday cites the case of

a Filipino worker who reported that the recruiter who
placed them in their job in Canada charged “[CA]$7,000
for a job in Alberta, [CA]$5,800 for a job in Ontario, but
charged no fees at all for a job in Manitoba because

the proactive licensing and registration regime in that
province prevented the recruiter from charging fees.”*"

4.2 |sthe licensing/ registration system
transparent and accessible? Can workers
and other interested parties use this
system to verify the legitimacy of
recruitment agencies and placement
offers?

Aregularly updated register of licensed recruitment
agencies is publicly available online, including

the agencies’ names, registration number, date of
authorisation, their status as a profit or non-profit

agency, the number of offices, address and contact
details. However the register of agencies contains only
basic information - it does not for example provide any
detail about any recruitment agencies that may have
been penalized and/or had their licenses revoked. There
is no data about inspections and their outcomes.*® The
civil society organisation CDM has called on the Mexican
government to “maintain databases on authorized
labour recruiters that are public, updated in real time,
and accessible to migrant workers” and that this should
include “the names of all the agents involved in the
recruitment process, the names of the employers for
whom migrant workers are hired, the number of people
recruited and their sociodemographic characteristics”.*

Out of the 423 agencies authorized to provide worker
placement services in Mexico in December 2020, only
nine were listed as providing work placement services
for migrant workers destined overseas.*? Given the

large permanent, temporary, and irregular migration of
Mexican nationals to work overseas, particularly to the
United States, and the large number of intermediaries
involved, it is clear that in reality only a small number of
recruiters placing workers internationally are covered by
the licensing system.

The ICCRC operates a registry search function, allowing
the public to check whether immigration consultants

are licenced in Canada. The registry specifies which
consultants are active and which have resigned, deceased
or on a leave of absence. It provides company and contact
details as well as each consultant’s registration number.
The registry includes immigration consultants whose
licences have been revoked or suspended, specifying
whether this is for administrative or disciplinary reasons.
It is also specified when consultants who have resigned
have done so while under investigation. In some cases

of administrative revocation and suspension some
additional information is provided on the registry, such

as specifying that the cause was “Failure to complete
Compliance Audit Requirements”, “Failure to Pay
Membership Dues” or “Failure to complete PME [practice
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management education] course” and the date of the
revocation.*?*

The causes of disciplinary revocations are not specified
on the general registry. However, details of disciplinary
revocations and suspensions, and limitations on
consultants’ licences are provided separately. This
includes detailed reports of allegations against licensed
consultants, proceedings of the ICCRC’s tribunal processes
(including representations made by the consultant), and
the decisions taken against consultants found to have
violated the Code of Professional Ethics. Where relevant,
details of separate criminal proceedings are included.*??
The ICCRC does not maintain a single consolidated list
of individuals who have acted as immigrant consultants
without a licence.

Lists of recognized lawyers (who are permitted to provide
immigration advice and assistance) are available online
from and from the respective provincial/territorial law
societies.*® As a rule, these directories also include details
of hearings or cases against lawyers, as well as in some
cases directories of unauthorized practitioners.

Provincial information related to licensed labour
recruiters

In provinces that have mandatory licensing regimes

for labour recruiters that recruit migrant workers,
information is made available on licence holders.
However, this generally entails basic contact information
and details of the issue and expiry dates of licences. None
of the provinces appear to maintain public lists with
information relating to recruiters whose licences have
been suspended or revoked. Only Nova Scotia appears

to provide information on additional conditions that
have been placed on select recruiters, and recommends
that workers and other users consult the list of licensed
recruiters often, given the province’s authority to suspend
or revoke licenses if appropriate.“? Lists of valid licensed
labour recruiters are available for:

«  British Columbia: a list of all registered recruiters
authorized to recruit foreign workers is provided.
Licences can be viewed.**

«  Alberta: a list of all licensed employment agencies is
available.**

«  Saskatchewan: separate lists of all registered
recruiters authorized to recruit foreign workers and
provincially authorized immigration consultants are
provided.*?

«  Manitoba: a list of all registered recruiters authorized
to recruit foreign workers is provided.*®

«  Quebec: separate lists of all registered recruiters
authorized to recruit foreign workers and provincially
authorized immigration consultants are provided.*®

«  Nova Scotia: a list of all registered recruiters
authorized to recruit foreign workers is provided, with
specific notes where particular conditions have been
attached by the province to recruiters’ licences.**

4.3 Are worker and recruiter organizations
consulted on the design and
implementation of these schemes?

Two academic researchers focusing on migrant worker
protections and recruitment, told us that there was
generally a lack of avenues for civil society and worker
organizations to contribute to the setting of legislation
and policy relevant to recruitment.**! ProDESC told us
that opportunities to engage with the government on
issues of policy, including in relation to agency licensing,
were sporadic and not consistent or sustained.**? One
recruitment agency registered to place workers in

jobs abroad told us that they had never been invited

to provide input into the design or implementation of
agency licensing schemes, while another said that they
have found some opportunities to raise some concerns
with the STPS about the RACT’s application to cases of
fraud by unlicensed labour recruiters.*3

421. Immigration Consultants Regulatory Council of Canada, “Registry of Regulated Canadian Immigration Consultants”

422. ICCRC, “Revocations, suspensions and restrictions”

423. Government of Canada, “Find out if your representative is authorized”, (5 March 2021)

424, Government of Nova Scotia, “List of Licensed Recruiters”
425. Government of British Columbia, “Licensed Foreign Worker Recruiters”
426. Government of Alberta, “Find if a business is licenced”

427. Government of Saskatchewan, “Immigration Consultant and Foreign Worker Recruiter Licensing and Responsibilities”

428. Government of Manitoba, “The Worker Recruitment and Protection Act C.C.S.M. c.W197 VALID LICENCE HOLDERS”

429. Government of Quebec, “Trouver un titulaire de permis”; Government of Quebec, “Réglementation sur les consultants en immigration”

430. Government of Nova Scotia, “List of Licensed Recruiters”

431. Dr. Aaradn Diaz Mendiburo, Universidad Nacional Autbnoma de México, remote interview, 27 June 2020.
432. Paulina Montes de Oca and Eduardo Villareal, ProDESC, remote interview, 15 December 2020.
433. Representatives from recruitment agencies, remote interviews, February 2020, and December 18, 2020
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There is a significant degree of interaction between
worker organizations, immigration consulting and
recruitment organizations, and the various layers of
Canadian government in the development of policy. At
the federal level, the most formal consultation processes
have occurred through a 2016 Parliamentary report

on the Temporary Foreign Worker Program,** a 2017
Parliamentary report on the oversight of immigration
consultants,”* and consultations for the drafting of the
College of Immigration and Citizenship Consultants Act in
2018/19, and provincially through equivalent exercises
to introduce changes related to employment standards,
labour recruitment, and/or labour relations. Unions
and civil society organizations in British Columbia

have for example engaged closely with legislative and
regulatory changes on the licensing of labour recruiters
of foreign workers.**¢ As noted in section 4.2, worker and
recruiter organisations have also called for Ontario to
re-introduce a licensing scheme for recruiters. Recruiter
and immigration consultancy organisations have also
engaged significantly in these discussions. In general
immigration consultants and their representative
associations have asked the federal government

to strengthen licensing processes and to increase
regulators’ authorities to investigate unauthorized
consultants.*’

4.4 Does the government putin place
measures to incentivise ethical
recruitment practices?

According to a 2019 IOM report, the Mexican government
“expressed its interest and commitment to align its
operations with the International Organization for
Migration’s International Recruitment Integrity System

(IRIS), to improve the [private] recruitment system in
Mexico.” The IRIS programme, developed by the IOM,

is “a social compliance system designed to promote
international ethical recruitment for companies,
governments and workers”.**® One of the aims of

IRIS is to provide certification to recruiters that can
demonstrate their ethical conduct, providing a high level
of assurance to both workers and businesses.

Beyond this, it is unclear whether the Mexican
authorities have any specific strategies to encourage
ethical recruitment. The RACT should in theory act

as a deterrent to unethical recruitment. It requires
recruitment agencies that provide services to

migrant workers to be licensed, with a violation of

this considered a grave infraction.** Fines for the
more serious offences under the RACT can be up to
5,000 times the minimum wage, or the equivalent of
US$34,000.4° However in reality, as discussed in section
5, enforcement of the RACT regime is weak. At present,
there are few disincentives for unethical or unlicensed
recruiters. This may explain why so few agencies are
licensed to recruit for overseas jobs.

With regard to immigration consultants, interlocutors
told us that weaknesses in enforcement of the laws -
detailed in section 5 - continue to incentivise unethical
and illegal practices, in particular relating to charging
workers extortionate fees for standard processes

and services that in reality entail recruitment. One
consultant told us, “we need to enforce the law better.
Because ultimately at the moment selling jobs is where
the money is to be made. My colleague saw someone
was charging [CA]$25,000 for an LMIA. This is an extreme
example but it illustrates the point.” *4

A representative of the ICCRC regulator told us that
one of the key constraints on the organization was

434. House of Commons, “Report 4 - Temporary Foreign Worker Program”, (19 September 2016).
435. House of Commons, “Starting Again: Improving Government Oversight of Immigration Consultants”, (June 2017): 43-49

436. “UFCW welcomes new TFWP regulations in BC, calls for further reforms”, UFCW, (31 October 2018); “Licensing recruiters to protect foreign workers”, Government

of British Columbia, (29 July 2019).

437. See for example: House of Commons, “Submission for Standing Committee on Citizenship and Immigration, studying Division 15 of the Bill C-97”; House of

Commons, “Standing Committee on Citizenship and Immigration”, (1 May 2017); The Canadian Association of Professional Immigration Consultants (CAPIC),

“Review of Bill C-97’s College of Immigration and Citizenship Consultants Act” (3 May 2019).
438. “Mexico Moves Towards Ethical Recruitment of Migrant Workers”, /OM, (17 May 2019).
439. Ministry of Labour and Social Welfare, “Reglamento de Agencias de Colocacién de Trabajadores”, Article 33, (21 May 2014).

440. 1bid, Article 33, (21 May 2014).
441. Licensed immigrstion consultant, remote interview, 4 December 2020.
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that “although we currently can inspect and fine non-
compliantimmigration consultants, we cannot currently
force them to pay fines or compensate workers, and

our main ‘threat’ is to suspend the licence of the non-
compliant consultant”*? The director of CAPIC, the
immigration consultants’ association, was hopeful that
the 2019 reforms, creating the College of Immigration
and Citizenship Consultants - which will enjoy stronger
enforcement powers than the ICCRC - would help: “Once
the College is in action, and we see some information in
the media about some enforcement actions, including
prison terms, those things might make people think
twice. At the moment, people think ‘well ’'m making
enough to risk the penalties’. I'll do it till they catch me.”**#

Beyond immigration consultants, the fact that labour
recruitment is regulated at the provincial level - with
some significant variation between tightly regulated
provinces such as British Columbia and Ontario, which
favours a loosely regulated approach - hinders the
ability of the federal government to create strategic
incentives for ethical recruitment firms. Nevertheless
some provinces have put in place innovative measures
to encourage ethical recruitment practices. A 2014 report
for the Metcalfe foundation notes a practice by Nova
Scotia and Saskatchewan that incentivise employers

to ensure they are using ethical recruiters: under both
provinces’ laws, illegal recruitment fees paid by workers
can be recovered from the recruiter who charged it, or
from the employer when an unlicensed recruiter has
been used: “this provides real incentive to employers to
ensure that they are dealing with legitimate recruiters.
It brings the employer’s self-interest to bear in enforcing
compliance with fair recruitment practices.”*

In 2018 the IOM launched an pilot of the IRIS programme
between the provincial governments of Saskatchewan
and Alberta in Canada and the government of the
Philippines, the aim being to “create a framework to
promote ethical recruitment in the labour migration
corridor between the Philippines and the two Canadian
provinces”. Two Canadian recruitment agencies were
participating in the pilot.**

442. Michael Huynh, ICCRC, interview, Burlington, 23 January 2020.
443. Dory Jade, CAPIC, remote interview, 16 December 2020.

4.5 Are employers and recruiters jointly-
liable/accountable for respecting
workers’ rights in the legislative and
regulatory regime governing recruitment?

In the event that an overseas employer does not comply with
the terms of a worker’s contract, the RACT makes registered
labour recruiters responsible for the costs associated
with the repatriation of the migrant worker.*¢ There are
no further references to joint liability in the legislation.

Canada’s federal immigration system holds employers
who require a Labour Market Impact Assessment (LMIA)
responsible for the actions of any third party they have
used to recruit migrant workers.*” The LMIA specifically
prohibits employers from recovering costs of hiring the
temporary foreign worker and specifies that “this also
applies to any third parties used.”*

Some provinces also hold employers and recruiters jointly
liable. In Ontario, the Employment Protection for Foreign
Nationals Act (EPFNA) has since 2018 explicitly made
employers and labour recruiters jointly and severally
liable “for any contravention of this Act and for any
amounts owing to a foreign national by any of them for
the contravention”*° This followed calls from groups
such as the Migrant Workers Alliance for Change to follow
the pioneering example of Manitoba, which introduced
this provision first and was followed by Nova Scotia and
Saskatchewan: “this practice... ensures that responsibility
for violations is not passed to recruiters abroad. Instead,
employers should be held accountable for working

with appropriate recruiters (who should be licensed

in Ontario) to ensure that migrant workers do not face
abuse. This practice ensures predictability and certainty
for employers, recruiters and migrant workers.”*** A 2017
amendment to the EPFNA removed the limiting caveat

444. Fay Faraday, “Profiting from the Precarious: How recruitment practices exploit migrant workers”, Metcalf Foundation, (2014):76.

445, RIS, “Philippines to Canada IRIS Pilot Project”

446. Decreto por el que se reforman, adicionan y derogan diversas disposiciones del Reglamento de Agencias de Colocacién de Trabajadores, Article 9 Bis, V., 21 May

2014.

447. Employment and Social Development Canada, “Labour market impact assessment application: Low-wage positions”, (March 2021): 14.

448. 1bid, 12.

449. Employment Protection for Foreign Nationals Act, 2009, S.0. 2009, c. 32, section 4, 2009.
450. Migrant Workers Alliance for Change , “Ontario Immigration Act (Bill 49): Submission by Migrant Workers Alliance for Change to Standing Committee on Justice

Policy of the Legislative Assembly of Ontario”, (16 April 2015).
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that employers and recruiters were only jointly liable
for actions that had the intent or effect of “defeating”
the purpose of the law.** Under British Columbia’s 2018
Temporary Foreign Worker Protection Act, meanwhile,
labour recruiters are held liable for the actions of
partners, affiliates, or agents.**>

Faraday argues that in Manitoba, the effect of such
arrangements, combined with employers being required
to register in order to recruit foreign nationals, and
proactive inspection regimes, has been to reduce
exploitative recruitment practices. %3

451. Government of Ontario, Employment Standards Act Policy and Interpretation Manual, Section 4, (2000).

452. Temporary Foreign Worker Protection Act [SBC 2018] Chapter 45, part 5, 2018.

453. Fay Faraday, “Profiting from the Precarious: How recruitment practices exploit migrant workers”, Metcalfe Foundation, (April 2014): 6.
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Assessment against the
Five Corridors indicators:

5.1

5.2

5.3

5.4

Does government ensure that ministries and departments, agencies and other
public institutions that oversee recruitment and business practices cooperate
closely and are aware of and observe human rights obligations when fulfilling
their respective mandates?

Is there an effective and sufficiently resourced labour inspectorate,
empowered and trained to investigate and intervene at all stages of the
recruitment process for all workers and all enterprises, and to monitor and
evaluate the operations of all labour recruiters?

Are the criminal investigative and prosecuting bodies trained and resourced to
investigate and prosecute criminal activity related to fraudulent recruitment?

Does the government have effective anti-corruption measures (including
legislation and evidence of enforcement) that addresses and tackles the risk
of corruption on the part of public sector officials, recruiters and employers
involved in the regulation of the recruitment sector?
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Machinery to implement and enforce
legislative and regulatory regimes

The Ministry of Labor and Social Welfare (STPS) is
the lead government agency on the recruitment of
migrant workers seeking work overseas, working
with the Ministry of External Relations (SRE) and
others. The General Directorate of Federal Labour
Inspections, within STPS, is empowered to carry
out inspections of licensed recruitment agencies.
However, officials told us that the inspectorate is
mainly focused on employment standards within
Mexico and that its staff are not properly trained

to inspect the recruitment agents who deploy
Mexican workers abroad. There is no evidence of

a systematic inspection regime for recruitment
agencies - civil society organisations report that
STPS rarely inspects recruitment agencies, even on
receipt of complaints and two recruitment agencies
told us they had never been inspected. Victims of
fraud by recruitment agencies have the right to
report the crime to law enforcement authorities
themselves, but the authorities have not invoked
this provision to tackle the recruitment industry
except in some rare large cases. The STPS is better
resourced and empowered in relation to the SAWP,
which it manages through its National Employment
Service (SNE) offices around the country, in
coordination with the SRE and its Embassy and
consulates in Canada. There have been instances of
corruption within the administration of the SAWP,
with some SNE officials who control elements of
the application process for the scheme charging
workers for access. Officials acknowledged that such
cases were “not rare”. Among the cases that have
been investigated, dismissal appears to be the most
serious penalty. We are unaware of cases in which

SNE officials have been prosecuted for such practices.

Canada’s federal governance structure creates
varying legal and enforcement regimes relating to

THE FIVE CORRIDORS PROJECT:

“Workers can apply for a job in Canada for free personally with the National Employment Service, but workers would
not get a job 100% like with us.”

migrant workers’ recruitment, immigration and
employment, depending on the province and sector
in which they work. The result can be confusion

over jurisdiction and responsibility, which has

been brought into sharp focus during the Covid-19
pandemic. Employment and Social Development
Canada (ESDC) has been mandated since 2015 to
inspect whether employers are respecting the terms
under which they are approved to hire migrant
workers under the TFWP - this includes complying
with relevant federal and provincial laws that
regulate employment and recruitment, as well

as the protection of the Canadian labour market.
ESDC carries out around 2800 inspections per year,
representing 13% of all TFWP employers. Inspectors
can issue warnings, financial penalties, a ban

from the TFWP, and/or revocations of valid Labour
Market Impact Assessments, which are necessary
to hire foreign workers. Companies that are found
non-compliant are named on the IRCC website.

The programme is designed to be “remedial,

rather than adversarial”. According to available
data and analysis by Marsden, Tucker and Vosko,
inspectors found non-compliance with almost half
of the employers they inspected in 2017/18, but the
vast majority were resolved through “corrective
measures” such as compensation to workers.

Only about 3% of employers inspected were
penalised, and only in a handful of those cases were
employers fined more than CAD$5,000 (US$4,100),
raising questions about whether the inspection
programme adequately deters poor practices.
Provincial authorities carry out inspections related
to employment standards, workplace safety,

and recruitment. Concerns have been raised that
some provinces, including Ontario, Alberta and
New Brunswick, focus mainly on responding to
complaints by workers rather than on proactive
inspections, which means that those who find
complaining more difficult - including migrant



workers, whose legal status is tied to their jobs -
may be covered less by the inspection programme.
Legislation in Ontario, BC, Saskatchewan, Manitoba,
Quebec, and Nova Scotia allows for employers to

be held responsible for the actions of recruiters,
which should in principle increase employer
adherence to fair recruitment practices. In terms of
law enforcement, prosecutions and convictions for
fraud by immigration consultants and trafficking
are relatively rare - an average of just under 5 per

Recommendation to the Mexican
government:

«  Ensure that inspection of licensed recruitment
agencies and investigation of complaints by
workers against recruitment agencies is carried
out by an effective and sufficiently resourced
labour inspectorate.

«  Hold accountable any STPS or SNE official
accused of demanding or accepting illegal
payments for access to government migration
programmes, including through referring them to
law enforcement agencies, and make information
publicly available on the number and nature of
such cases identified.

Recommendations to the government of
Taiwan:

«  Undertake a greater number of employer
inspections each year, to increase the likelihood
of being inspected; consider increasing employer
compliance fees to fund additional inspections.

«  Strengthen the legislative authorities for the
federal government to require employers to
compensate migrant workers (if possible, under
the Constitutional authorities in (s. 92.10.(c)),
and formally publish information on the number
of cases where employers are required to take
corrective measures, the amounts of money
compensated to migrant workers, and what non-
compliances these amounts relate to.

year for immigration consulting fraud and 2-3 for
trafficking. CBSA and RCMP officials, which have
the respective federal leads on the two issues,
acknowledge that investigations of the offences are
time-intensive and victims are often unwilling to
come forward, something experts argue is related
to the closed work permit. Provincial criminal
investigations of labour recruiters are also rare

and time-intensive, with only a few successful
prosecutions reported in recent years.

Ensure that federal inspectors always interview
migrant workers, without employers or
supervisors present, during inspections, and
provide channels for them to communicate

any threats or retaliatory measures following
inspections.

Ensure that inspectors include questions related
to worker payment of recruitment and related
costs that are prohibited under the TFWP; and that
they hold employers accountable when workers
have been charged for these costs, including by
third parties contracted by employers.

Require employers to clearly display summary
feedback from completed federal inspections in
the workplace, so that migrant workers can view
the conclusions and outcomes of inspections.

Increase resourcing attached to the investigation
and prosecution of immigration fraud, and labour
trafficking, by CBSA and RCMP respectively.

Use federal/provincial/territorial working groups
to improve coordination and information sharing
between federal and provincial inspection regimes

Recommendations to Canada’s provinces
and territories:

Ensure that businesses in sectors of the economy
with significant representation of migrant workers
are subject to regular and sustained proactive
employment standards inspections.
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5.1 Does government ensure that
ministries and departments, agencies
and other public institutions that
oversee recruitment and business
practices cooperate closely and
are aware of and observe human rights
obligations when fulfilling their
respective mandates?

The key government institutions relevant to the
recruitment of Mexican nationals for work abroad are
the Ministry of Labor and Social Welfare (STPS) and the
Ministry of External Relations (SRE). The Federal Labour
Law charges the STPS to “intervene, in coordination
with the Secretaries of the Interior, Economy and Foreign
Relations, within the scope of their respective mandates,
in the hiring of nationals who are going to provide their
services abroad.”** An agency of the STPS, the National
Employment Service (SNE) has since 1978 delivered
recruitment services for the SAWP and other bilateral
migration programmes.*> A senior STPS official told us
that, “the STPS is in charge of the recruitment and hiring
of the migrant workers in Mexico. When the worker
arrives in Canada, the SRE must be vigilant to provide
consular protection.”** The STPS is also responsible

for the licensing of private labour recruiters, and the
administrative inspections of private labour recruiters
through the General Directorate of Federal Labour
Inspections (DGIFT).*”

Within the SRE sits the General Directorate for the
Protection of Mexicans Overseas (DGPME), with a
mandate to coordinate issues related to consular
protections, human rights, labour protections,
migration, and legal assistance for Mexican nationals
working and/or living overseas. The DGPME’s “standards
for the implementation of protection programs for
Mexicans abroad” has a substantial focus on the
protection of migrants’ human and labour rights,

and states that consular protection is regulated by

454. Ley Federal del Trabajo, Article 539, 1, (d), 1 April 1970.

international law, listing the international human rights
conventions to which Mexico is a party.*®

A Mexican consular official in Ottawa told us that
cooperation between the STPS and the SRE was
generally good with respect to the SAWP, and said that
the two agencies were focused on ensuring that workers
were aware that they could report abuse to both the

SRE through the Embassy and consulates in Canada,
and to the STPS through the worker’s annual end-of-
season report.*® The involvement of the STPS is however
considerably less with regard to workers migrating to the
US or Canada through private channels. A senior STPS
official told us that his department had participated with
the SRE in awareness raising initiatives for workers going
to the US, highlighting the risks they might face and the
government programmes they could access. However

he acknowledged that these initiatives were small in
number.*® A civil society organisation told us that in their
view, outside government-to-government programmes
like the SAWP, “the Mexican government doesn’t have a
policy with regard to the recruitment of migrant workers.
It’s seen as a private relationship between the worker
and the recruiter and employer.”*! A Mexican Embassy
official told us that it is currently a challenge for Mexico
to regulate private recruitment companies that are
recruiting workers into Canada, noting that, “in the

few cases that we are aware of, we see many problems

- recruiters double-charging employers and workers,
employers recovering recruitment costs from workers,
and workers taking on large debts.”*¢

At the federal level, the primary departments

relevant to fair recruitment issues are the IRCC, which
administers the IMP and is responsible for the policy
and issuance of work permits to foreign nationals, and
the ESDC which administers the TFWP, including the
processing of employer applications to hire migrant
workers through its Service Canada offices. ESDC and
IRCC are also responsible for employer inspections
under the TFWP and IMP respectively.** The CBSA is

455. Servicio Nacional de Empleo, “Subsecretaria de Empleo y Productividad Laboral”, November 2017.

456. Interview with Director, Ministry of Labor and Social Welfare, Mexico City, 20 March 2020.
457. Ministry of Labour and Social Welfare, “Reglamento de Agencias de Colocacién de Trabajadores”, Articles 7 and 30, (21 May 2014).

458. Ministry of Foreign Affairs, “Normas para la ejecucion del programa de proteccién consular a personas mexicanas en el exterior”, (May 2017):5.

459. Interview with senior official, Embassy of Mexico in Canada, Ministry of External Relations, Ottawa, 3 March 2020.
460. Interview with Director, Ministry of Labor and Social Welfare, Mexico City, 10 March 2020.
461. Paulina Montes de Oca and Eduardo Villareal, ProDESC, remote interview, 15 December 2020.

462. Gabriel Morales, Embassy of Mexico in Canada, interview, 3 March 2020.
463. Government of Canada, “Temporary Foreign Worker”
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responsible for immigration enforcement, and for the
issuance of work permits to foreign nationals at Ports
of Entry, the latter responsibility performed under
delegation on behalf of IRCC.**

While under Canada’s Constitution the federal
government shares jurisdiction over immigration

(a “concurrent” power) with the provinces and
territories,** the federal government has historically
led on policy and legal development, and enforcement,
in this area. Meanwhile, provincial governments have
jurisdiction over employment standards, labour
relations, and labour recruitment, except in sectors
of the economy that are designated as federally
regulated - these include banks, telecommunications,
air transport, ports and shipping.*®¢

The Forum of Ministers Responsible for Immigration
(FMRI) brings together federal authorities, provinces
and territories - with Quebec having observer status.*’
The Forum meets annually and has produced a
“Federal-Provincial-Territorial Strategic Plan for
Immigration 2020-2023” a one slide document

with four principles, including “Canada protects
vulnerable, displaced, and persecuted persons”, but the
published plan contains no detail of what this means
in practice.*®® Meanwhile, an ESDC official told us that
the department also co-chairs a federal-provincial-
territorial working group that coordinates issues
related to migrant workers and working conditions
(including labour recruitment) on a regular basis, and
reports to the Federal-Provincial-Territorial Ministers
of Labour.*® For example, IRCC announced in March
2021 that as part of the process to introduce upcoming
regulations for immigration consultants, officials

were discussing with provinces and territories the
nexus between the federal College of Immigration and
Citizenship Consultants Act and provincial legislation
dealing with labour recruiters.*’®

The implication of Canada’s federal governance
structure for migrant workers is to create varying legal

and enforcement regimes relating to their recruitment,
immigration and employment, depending on the
province and sector in which they work. This can be
bewilderingly complex even for experts. A 2020 IRCC
research paper neatly summarises the issue:

“The sum of provincial requlatory approaches
to international labour recruitment and
employment is an intricate patchwork: uneven
in protections and characterized by variance

in scope, content, and sanctions. And this
patchwork is further complicated by the way

in which it irreqularly layers with federal
matters of immigration, including its laws and
programs. From any perspective, be it from

the view of a migrant worker, an employer,

a recruiter, or a government, these laws are
challenging to grasp at once. The consequence
is markedly distinct coverage of migrant worker
protections across Canada and inconsistency of
rules for relevant players, including recruiters
active in multiple jurisdictions.”™

A former Mexican consulate officer told us that the
ability of consulates to support migrant workers
depended on the provinces they were employed:

she said that in Quebec, relatively well-resourced
provincial government provincial officials were highly
engaged in responding to and acting on enquiries
from consulates, in contrast to some other smaller
provinces.*” A 2014 Metcalfe report recommends

the design of legislation and practices that “ensure
that the federal and provincial jurisdictions work
together to use multidirectional oversight. The
federal government’s refusal to process LMIAs until an
employer has secured provincial registration is one
example of such collaboration”.*”® Ontario officials
told us they had been improving information sharing
with the federal government and this had allowed
them to target inspections more precisely, based on
information provided by ESDC.*™
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The Covid-19 pandemic has brought into sharp focus
the complexity of Canada’s governance of migrant
labour, with an urgent need to address questions about
housing conditions and social distancing, quarantine
arrangements, sick pay and self-isolation pay, and

how to conduct inspections without being physically
present. The pandemic led to new coordinated federal/
provincial initiatives on inspection (see section 5.2),
but concerns were raised into 2021 about the tendency
for migrant workers to effectively slip through the gaps.
An Ontario MP told media with regard to quarantining
procedures for workers arriving for the new season in
early 2021: “this is a really challenging space because
of the multiple jurisdictions and agencies that are
involved at the federal, provincial and local level.” The
Leamington Mayor meanwhile said, “no one knows
who’s in charge”.*” A social worker who works with
migrant workers in Ontario was frustrated by the
impact that confusion of overlapping responsibilities
had on workers:

“Migrant workers historically have lived in horrific
accommodation like garages and with Covid
that creates a whole new layer of risks. Nobody is
really willing to take responsibility ... We have an
ongoing dialogue with the federal and provincial
government over who should take responsibility
for conditions at the workplace, and who in the
worker’s home. Who has jurisdiction? Very little
progress has been made.”"®

5.2 Isthere an effective and sufficiently
resourced labour inspectorate,
empowered and trained to investigate
and intervene at all stages of the
recruitment process for all workers and
all enterprises, and to monitor and
evaluate the operations of all labour
recruiters?

In Mexico, responsibilities over labour inspections fall
under the authority of the General Directorate of Federal
Labour Inspections (DGIFT), which operates under the
Ministry of Labor and Social Welfare (STPS). In the
context of international labour recruitment, the Federal
Labour Law outlines requirements that employers must
meet to hire Mexican nationals overseas, including the
requirement for employment contracts, and establishes
the requirement for labour recruiters to be licensed. For
its part, the RACT sets more detailed requirements that
labour recruiters must respect when recruiting Mexican
nationals for jobs overseas. Both the Federal Labour
Law and the RACT include authorities on sanctions and
penalties that labour inspectors can impose.*””

Labour inspectors are required to “monitor and
promote, within their respective jurisdictions,
compliance with labour legislation”,*”® and they are
authorised to carry out ordinary and extraordinary
inspections, including of worker placement agencies.*”
In the context of labour recruitment, labour inspectors
are responsible for: ensuring that labour recruiters
operating in Mexico have the necessary authorisation
and licensing; verifying that recruitment services being
provided are free for workers; requiring labour recruiters
to compensate migrant workers for repatriation costs

in the event that the workers have been deceived in
relation to their working conditions overseas; and any
other requirements outlined in the Federal Labour

Law and the RACT.*® In the event of breaches by the
employer or the labour recruiter, the Federal Labour Law
and the RACT authorize inspectors to impose fines that
range from 50 to 5,000 times the minimum wage, or the
equivalent of US$340 to US$34,000 in 2021.%*

Individuals can complain about recruiters and request
an inspection, by emailing or phoning STPS. In 2016,
STPS labour inspectors conducted 438 inspections of
worker placement agencies.*? It is unclear how many
of these inspections involved agencies recruiting for
overseas jobs. Out of the 423 agencies authorized to
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provide worker placement services in December 2020,
only 9 (2%) were listed as providing work placement
services for migrant workers destined overseas.*
These inspections relate to licensed agencies. The STPS
is able where it receives complaints from workers to
carry out inspections of unlicensed agencies, but only

if the workers can provide a legitimate permanent
address for these agencies. They can also take action

to close unlicensed agencies. In 2015, following worker
complaints that were supported by a civil society
organisation and municipal authorities, STPS closed
down an agent in Cerritos, San Luis Potosi, who had
been charging US$4500 for visas to the United States.**
A senior official atthe STPS told us that the inspectorate
does not have sufficiently trained staff to conduct
many inspections of labour recruiters of migrant
workers destined overseas, and said that in general the
inspectorate faces resource pressures.*®* Another senior
STPS official told us that “labour inspectors are there
to inspect general labour rules, but not really the work
that recruitment agencies do or the fraud in recruitment
processes,” noting the logistical challenges of overseeing
recruitment activity, which is often concentrated in
rural areas, and which is often highly informal, with no
written job offers or contracts. As a result, he said, the
STPS focuses on preventive information campaigns to
prevent migrant workers from being taken advantage
of.*®¢ A 2015 Solidarity Centre report noted that STPS
“rarely if ever employed” their powers to inspect
recruitment agencies on receipt of complaints.s” A
Mexican recruitment agency which places workers in
jobs overseas and has operated for several years told

us they have never been inspected by STPS and did not
know of other agencies which had been.*®

Civil society organisations are heavily critical of these
weaknesses in Mexico’s inspection regime, which one
says contributes to “a system characterized by near-total
impunity”.*® The few enforcement actions that do take
place are heavily dependent on workers to complain.
ProDESC told us that, “while workers can make

complaints, most of the time they are afraid. If they say
something, they can’t return to the company again. All
the incentives are against the worker.”*°

During 2020 and 2021 the government has initiated a
series of labour reforms, including phased legislative
changes related to the resolution of labour conflicts,
introducing new Labour Conciliation Centres to
encourage the mediation and resolution of labour
conflicts, and strengthening the authorities of
Independent Labour Tribunals that have judicial
powers.”! The government states that it recovered

248 million pesos (US$12.5M) for workers through
conciliation, over a two month period.*? It is as yet
unclear if the resolution mechanisms can or will apply to
labour recruitment cases that impact migrant workers.

The recruitment and employment of migrant workers
in Canada is subject to a range of different inspection
regimes, at federal and provincial level. Since 2015,

the federal government has carried out inspections of
employer compliance with the conditions placed on
them when initially approved to hire migrant workers.
Violations by employers of these conditions - which
include requiring employers to comply with provincial
labour standards and provide decent working conditions
- are considered to constitute breaches of immigration
law.** Meanwhile, provincial labour inspectorates have
responsibility for labour standards, workplace safety,
labour relations, and labour recruitment. In some
cases, federal and provincial labour inspectorates have
operated in partnership to carry out joint inspections,
particularly during the COVID pandemic, and federal
and provincial governments have also established
agreements to share information on the outcomes of
inspections.** Additionally, at the national level, the
Immigration Consultants of Canada Regulatory Council
(ICCRC) is a professional regulatory body that carries out
inspections of licensed immigration consultants.
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Federal inspection of employers

Until 2011, the federal government had only played a
role in the initial approval for employers to hire migrant
workers, but did not have mechanisms to monitor

or enforce the employers’ compliance after workers’
arrival. Some observers have accused the government
of having “shirked responsibility” in this respect.* After
much criticism, revisions to the IRPA and IRPR that came
into force in 2015 mandated federal agencies to carry
out onsite inspections to assess whether employers
were among other things making “reasonable efforts

to provide a workplace that is free of abuse”*¢ A 2017
Auditor General report was critical of the inspection
programme, though the report’s findings were weighted
less towards worker protections and more towards
failures to strictly implement the protectionist labour
market policies of the TFWP, protecting jobs for
Canadians and residents.*’

ESDC and Service Canada - “ESDC/Service Canada
inspectors” - are responsible for conducting inspections
of employers’ compliance. Inspections under the

TFWP assess employer compliance with at least 22
different criteria. Six relate to the protection of migrant
workers’ rights, including one specific to the conditions
of live-in caregivers, with the remainder focusing on
whether employers are doing enough to provide jobs for
Canadians and residents, and the quality of their record
keeping. The six rights-related criteria assess whether
employers:

«  Comply with federal and provincial laws that
regulate employment and recruitment.

«  Provide workers with employment in the same
occupation as stated in the offer of employment.

«  Provide workers with wages and working
conditions that are “substantially the same but not
less favourable” than in the job offer.

«  Make “reasonable efforts” to provide a workplace

free of abuse. Workplace abuse is defined as
“physical abuse, including assault and forcible
confinement; sexual abuse, including sexual contact
without consent; psychological abuse, including
threats and intimidation; [and] financial abuse,
including fraud and extortion.”#®

+  Provide live-in caregivers (not applicable to other
sectors) with “adequate furnished and private
accommodations in the household”.**°

As of January 2021, employers could be found “non-
compliant” for 24 reasons, largely derived from the
inspection criteria - covering worker protections, labour
market protection, and employer cooperation and
documentation - and including five reasons that relate
directly to migrant rights regarding Covid-19, quarantine
and isolation.*®

According to ESDC public documents, there are
approximately 22,000 employers employing migrant
workers under the TFWP, and ESDC carries out around
2800 inspections per year, representing just less than
13% of all relevant employers.*®* Government data
disclosed through ATl requests, providing information
about TFWP inspections until 2018, shows:

o Total number of inspections: ESDC carried out
3,441 inspections in the 2015/16 financial year (1
April to 31 March), 3,549 inspections in 2016/17 and
2,8881in2017/18.5%

o Inspection processing time: Government data
shows that completed cases under the SAWP took
an average of 148 days in 2016/17, and 270 in
2017/18. Non-SAWP cases took an average of 156
daysin 2016/17 and 213 days in 2017/18.5% The time
taken to process inspections, particularly when
workers make complaints, has been criticised,
particularly as little information is provided to
complainants during this period. Thisissue is
explored further in section 7.
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Paper-based vs on-site inspections: Most
inspections were paper-based. A 2017 Auditor
General report criticised the fact that the ESDC
“conducted few on-site inspections and face-
to-face interviews with employers or temporary
foreign workers”.>** However, the number of on-
site inspections gradually increased during this
period, rising from just 4 in 2015/16, to 111 (3%) in
2016/17 and 851 (29%) in 2017/18.5%° A 2020 study
on federal enforcement suggests that the increase
in onsite inspections explains why the overall
number of inspections dropped during this period,
as onsite visits would be expected to take longer.
The study however notes that in the manual for
inspections “although the regulations themselves
allow for extensive onsite inspections, paper-based
inspections remain implicitly framed as the norm,
and onsite inspections the exception”.> A union
representative told us that the Auditor-General’s
report had spurred on action, but “still each
employer gets one inspection every 3 or even 5
years, at most. It’s not enough - they said they
would do more.”>"

Provinces: Four provinces accounted for most
federal inspections. About half of both paper-based
and onsite inspections in 2016-17 and 2017-18
took place in Ontario and Alberta, while Quebec
and British Columbia between them accounted for
approximately a third.>®

Industries: between 2015-16 and 2017-18, the
main sector inspected under the TFWP regime
through paper-based reviews was accommodation
and food services (around 25% over this period).
In terms of onsite inspections, in the first half

employers operating under the SAWP, with another
61 under the primary agriculture stream.

Triggers for inspections: Inspections can

be conducted as part of a random inspection
programme (“random selection”), on receipt of a
complaint (“reason to suspect”), or as a result of
past employer non-compliance (“Known past non-
compliance”).’*® The large majority of inspections
are selected randomly (95% in 2016/17, 89% in
2017/18), with almost all other inspections during
this period taking place because authorities had
“reason to suspect”!! The 2017 Auditor General
report criticised the reliance on random inspections,
arguing that a risk-based approach - focusing on
specific sectors known to be problematic - would
be more effective: “such an approach would also
let the Department make the best use of its limited
enforcement resources.” The ESDC accepted this
recommendation, and in 2018 told Parliament that
it had launched “a new risk-based predictive model
to help identify who to inspect, prioritizing the
highest-risk cases”, carrying out 1300 inspections
using this model.>*?

Announced / unannounced: In 2017/18,

25 inspections out of 2888 (about 1%) were
unannounced.®® Unannounced inspections were
not carried out before 2018 - the Auditor General’s
2017 report had specifically highlighted the fact
that inspections were almost always declared

to employers.’** Unannounced inspections are
“undertaken in situations where there is a high-risk
of non-compliance and the safety of temporary
foreign workers may be at risk”, according to ESDC.>*®

of 2017-2018 caregiving (30%) and agriculture
(28%) dominated.>® In 2017-18, 336 inspections
(more than 10% of all TFWP inspections) were for

Inspectors can impose a series of measures on
employers found to be non-compliant, including:
warnings; administrative monetary penalties
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(AMP) ranging from CADS$500 (US$420) to CADS1M
(US$830,000); a ban from the TFWP and IMP (ranging
from one year to permanent); their naming on the

IRCC website with details of the violation/s; and the
revocation or suspension of LMIAs. The precise measures
are determined on a points-based system depending on
factors such as past history and the type and severity

of the violation.**® Those gaining scores of 0 and 1 are
given an opportunity to provide a justification and to
carry out corrective actions.®” Employers who carry

out corrections adequately are termed “compliant

with intervention”>*® This is also sometimes termed
“satisfactory with justification and compensation”,
reflecting the fact that the corrective action often entails
compensating migrant workers.>*

In 2017/18, of the 2,888 inspections completed for all
employers under the TFWP, 1422 (49%) were found to

be satisfactory i.e. compliant. A further 1317 (46%) were
“compliant with intervention” i.e. non-compliances were
identified, but effectively employers attained compliant
status through corrections. Just 86 cases (2.9%) of
definitive non-compliance were identified during the
year, with 103 cases awaiting adjudication.’?® The
previous year had seen a similar pattern.

There is no specific data available about the main

issues resolved through correction. In the first part of
2017-18, government data indicates with no further
detail that employers made correction actions

with respect to “wages, working [conditions and]
document production]”.?* Within agriculture, ESDC
reported that more than half of primary agriculture
employers that took corrective actions made changes to
accommodation. About a quarter required changes to
wages paid, and the remaining quarter made changes to
other working conditions and occupation.>*

Where employers are found non-compliant (a score
of 2 or more), their details - with information on
which non-compliance/s were identified and what

penalty they received - are made available publicly
online on a consolidated IMP/TFWP list. This causes,
as the Canadian Bar Association notes with concern,
“reputational damage” to these companies.®® Analysis
of the public list as of January 2021 finds:**

*  Number of named companies, and when they
were added to the list: 273 companies were named
on the database. 94 were added in 2017 and 2018
and 177 in 2019 and 2020, showing an increase
since the system’s introduction. 56 of the total cases
(including 6 in 2019) related to incidents that took
place before December 2015, demonstrating the
time lag between inspections and the naming of
companies.

*  Provinces hosting companies: 80% of the
companies named as non-compliant under the
federal inspection regime were from four provinces:
Ontario (99), Alberta (44), Quebec (43) and British
Columbia (36), which is broadly in line with the
pattern of inspection activity. Five companies were
located in the USA.

o Reasons for being named as non-compliant: the
most common reason employers were named was
for criteria 6 “the employer didn’t give the inspector
the documents they asked for”. 95 companies were
named solely for this reason and a further 35 were
named for this reason alongside other issues. The
other common reason related to worker conditions,
with 52 companies named solely for criteria 9,
offering pay, conditions, or work that didn’t match
what was in the offer of employment, and a further
22 named for this alongside other issues. 17
employers received fines for not being involved in
the business they had hired the worker for, which
may reflect non-compliance with LMIA restrictions.
56 companies were named for unspecified reasons
as their non-compliance was before December
2015. Just two employers were penalised for failing
to provide a workplace free of abuse. It is unclear
whether any employers were penalised in relation
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to the payment of recruitment fees, which would

be most likely to fall under criteria 8 - breaking
federal, provincial or territorial employment and
recruitment laws.

Bans applied: A total of 60 companies have been
banned from employing migrant workers for various
time periods since the introduction of the federal
inspection regime, and named in the public list of
non-compliant employers. Of those, 55 companies
were named in relation to incidents that took place
prior to December 2015 and received two year bans
from the IMP or TFWP - there were no fines before
then. Since December 2015, four employers have
received one year bans alongside fines of more than
CAD$20,000 (US$16,500).

Financial penalties applied: the most common
penalty was a fine of CAD$1,000 (US$830) or less,

which was applied to 43% of all companies on the
list and almost all companies named for failing

to provide documentation. For non-compliance
only related to criteria 9 (giving workers pay,
conditions, or work that didn’t match their offer

of employment), employers were fined on average
CADS$2,365 (US$2,000). Out of 217 employers that
received fines in this three year period, 190 paid less
than CAD$5,000 (US$4,100). A smaller number of
employers - almost all of whom were penalised for
more than one reason - were fined more significant
amounts. For example, a combination of criteria 4
(false declarations in the LMIA process) and 9 (pay
and working conditions not in line with the contract)
resulted in three employers being fined an average
of CAD$22,333 (US$18,500).

Total value Average
No of fines of fines (CAD | fine

Reason fine issued 2017-20 $) (CAD $)

1. Couldn’t show that offer of employment was true 8 $19,250 $2,406
2. Didn’t keep documents showing they met conditions of employing a temporary worker 1 $500 $500
4. Couldn’t show that the job description on the LMIA application was true 1 $1,000 $1,000
5. Didn’t show up for a meeting with the inspector 0 $0 S0
6. Not producing documents requested 95 $98,500 $1,037
8. Broke applicable laws on employment or recruitment of migrant workers 2 $2,000 $1,000
9. Pay, conditions, or work didn’t match offer of employment 52 $123,000 $2,365
15. Employer not actively engaged in business that worker hired for 3 $11,000 $3,667
17. Failure to provide a workplace free of abuse 1 $30,000 $30,000
20. Failure to provide agreed wages when worker required to isolate or quarantine 3 $21,000 $7,000
Both1&9 2 $16,250 $8,125
Both 4 &9 3 $67,000 $22,333
Both4 & 15 1 $16,000 $16,000
Both 6 & 15 9 $123,500 $13,722
Both 6 &9 11 $33,500 $3,045
Allof 5,6 &8 1 $49,750 $49,750
Other mixed criteria 24 $73,750 $3,073
Total / Average 217 $686,000 $3,161

MEXICO TO CANADA: FAIR RECRUITMENT IN REVIEW

89



90

Key takeaways from this snapshot of federal inspection
activity are that:

«  While onsite inspections have increased, the
majority - until 2018 at least - were still paper-based.

+  The vast majority were conducted according to a
randomised programme, rather than being based
on complaints, past behaviour or other risk factors.

«  Processing of inspections took between six and nine
months, depending on the sector.

«  The vast majority of non-compliances are dealt
with through corrective measures. While nearly
half of employers were found non-compliant at the
point of inspection, only 2.9% of employers who
were inspected faced consequences for being non-
compliant. Little information is publicly available
about the large number of employers found
“compliant with intervention” after taking corrective
actions and/or compensating workers.

«  Ofthe 217 companies who were fined for non-
compliance between 2017 and 2020, using the
federal government’s new powers to issue fines,
more than half were fined CAD$1,000 (US$830) or
less for issues with documentation. 87% were fined
less than CADS$5,000 (US$4,100). 55 companies were
banned from hiring migrants during this period.

2021 saw some much larger fines in the context

of Covid-19, with two employers receiving fines of
CA$200,000 (US$165,000) or higher, including for
violations related to the revised Quarantine Act due to
COVID-19.

Providing public information on the number and

type of corrective actions, and the dollar amounts
compensated to workers would provide a more
complete picture of the effectiveness of the inspection
regime, and the level of protections provided to migrant
workers. However, based on available information, the
overall picture is of an inspection regime that is still in
development in terms of its capacity to carry out onsite
investigations, and which seeks primarily to improve
employers’ compliance through giving them warnings
and opportunities to correct issues identified. Marsen,
Tucker and Vosko call this a “compliance orientation”,
noting that the ESDC inspection manual encourages
inspectors to be “remedial, rather than adversarial:

work with employers during the inspection to educate
them about their responsibilities under the IRPR and
assist them to comply with TFWP conditions.”®* In the
relatively rare cases where penalties are issued, fines are
normally so low that they may not present a deterrent.
Only in a handful of cases (27 in a four year period)

were employers been fined more than CAD$5,000
(US$4,100). This is consistent with ESDC’s perspective
on the inspection programme: “The Department’s goal
is to work with employers to bring them into compliance
so that everyone is on a level playing field. This means
that investments in the Program’s compliance regime
shouldn’t be considered punitive to employers who
don’t follow the rules but as an investment in employers
who do.”s?

This cautious approach is a shift in tone from the
previous government’s narrative, which in 2014
announced in its overhaul of the TFWP that it was
introducing “stronger enforcement and tougher
penalties”>? This may reflect an attempt to respond

to criticism from entities like the Canadian Bar
Association, which in 2016 argued that “TFWP users
now face virtually unrestrained powers of inspection,
punitive compliance measures and potentially crippling
financial penalties, all without due process or adequate
recourse” - and called for the government to “move
away from the ‘law and order’ enforcement approach”>?
Farming bodies have complained specifically about the
behaviour of inspectors, which they say causes anxiety
for farmers. The Western Agriculture Labour Initiative
said in 2018: “ It is a common complaint from farm
operators that some [Service Canada] Integrity Services
Division field workers are abrupt and discourteous. We
feel this is mainly a result of sending untrained ESDC
personnel to farms and a lack of leadership. Growers

do not know what to expect of an audit...Many farm
operators feel abused and mistreated by government
officials, but fear to make a complaint because access to
adequate labour through the SAWP program is critical to
their business.”s®

A Mexican consular official with responsibilities over
the SAWP told us that in his view, while the increased
number of federal inspections in recent years was

a “positive step”, there were still many areas for
improvement. In particular, he said, “the resources
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being allocated, like the number of inspectors, is not

at the necessary level.”** Mexican agricultural workers
we spoke to had generally not experienced inspections
by Canadian officials - despite coming to the country
for many years - and mainly recounted experiences of
visits by Mexican consular officials. The consulate in
Toronto, responsible for Ontario, told us they carry out
about 50 farm visits per year, out of a total of 855 farms
participating in the SAWP.>3! A Mexican academic told
us that inspections by Canadian federal and provincial
governments are often “staged” by employers, since
employers often know when inspections will take place,
and workers will be asked, for example, to leave their
rooms in the case of housing inspections.>*> One woman
who had worked in Canada for more than 20 seasons
said that she had never been at a farm visited by a
Canadian inspector until the Covid-19 pandemic, when
her employers had concealed her and her colleagues
from Canadian officials for two hours, in order that the
numbers of women sharing accommodation seemed
acceptable: “do you know what they did to us? ... they
locked us in the dining room ... there are 16 in the house
where | live, 8 or 10 women have been taken there, it
looked perfectly fine [to the inspectors].” It was not
clear whether the officials in question were federal or
provincial.>®

During the pandemic, the federal government faced
particular scrutiny over its actions to ensure the
protection of migrant workers, in particular in the
agricultural sector. Accommodation conditions - which
in many cases may not adequately allow for social
distancing or self-isolation - were a particular concern.
In March 2020 inspections were halted entirely.

In April 2020 ESDC introduced new requirements

for employers to meet, and amended inspection
requirements, reducing the timelines for employers to
respond to questions from officials. At the same time
it announced that all inspections would be conducted
virtually.>** A government representative told the
Senate that, “the employer provides live video of the
premises showing different locations as directed by
the inspector, and it enables the inspector to view
allliving and working environments and to interview

temporary workers on the spot for their input”.>**

There are clearly serious questions about how an
inspector can adequately carry out their role in such
circumstances, in particular how migrant workers could
be expected to speak openly about their conditions

and concerns when their employer was holding the
camera. A union representative told us that, “virtual
inspection is not good enough, we’ve still had outbreaks
and workers dying.”**¢ By June 2020, Mexico had
stopped the migration of migrant workers to Canada,
concerned at the rate of infections, in what an official
said was a “a temporary pause in order to determine
the circumstances surrounding the safety conditions

on farms”.>*" In July 2020 the federal government
announced it would be “strengthening the employer
inspections regime” with an investment of CAD$16.5M
(US$13.6M), and in August ESDC resumed onsite
inspections to deal with “serious allegations of worker
mistreatment, or health and safety concerns”, but virtual
inspections continued to be used for what were deemed
as low-risk cases.>*® In its Budget 2021 the federal
government announced an additional CAD$54.9M
(US$45.5M) over three years to increase inspections of
employers of migrant workers.>*

Provincial inspections of employment, workplace
safety, and labour recruitment

Canada’s provinces conduct inspections to enforce
compliance with provincial laws and standards on
employment, labour recruitment, and workplace safety
- including in relation to migrant workers. While these
operate under a distinct legal framework from federal
inspections, recent years have seen an increase in
initiatives to coordinate provincial and federal efforts,
including through joint inspections and information
sharing. As the most populous province, host to the
most migrant workers under the TFWP, Ontario offers
an important example of how labour inspection is
conducted at the provincial level. The province shares
some data about its inspection activities.

In early 2020 the province employed 175 labour
inspectors (“employment standards officers”), according
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to officials.>* This is a reduction on the numbers in 2018,
which had stood at 271 after an effort by the previous
Liberal administration to increase the province’s
inspection capacity.>* Bill 148, passed early in 2018,
planned to double the province’s capacity of 175 to

350 with the aim of “stepping up enforcement”>?in
response to a 2016 independent review which concluded
there was a “serious problem” with the enforcement

of ESA provisions”.*** The incoming Progressive
Conservative administration, which won power in mid-
2018, reversed the decision to hire more inspectors as
part of budget cuts, with the Ministry of Labour telling
media that “digital service delivery” would reduce
employer non-compliance and “allow Ministry of Labour
inspectors to focus on high-risk employers”>* However
in March 2020, Ontario officials told us they were
currently in the process of hiring 20 more inspectors, and
jobs were being advertised, suggesting that policy on
this issue was not settled.>* Officials told us that it takes
approximately a year for inspection officers to become
proficient at their roles, including obtaining the soft
skills needed to operate effectively.>*

In 2019/20, Ontario carried out a total of 18,965 “claim
investigations”, meaning that they responded to
complaints made to the Ministry, and 2,490 “proactive
inspections”. 11 Inspectable Standards are evaluated
during a workplace inspection: the Employment
Standards Act Poster Requirement; Wage Statements;
Unauthorized Deductions; Record Keeping; Hours of
Work; Eating Periods; Overtime Pay; Minimum Wage;
Public Holidays; Vacation with Pay; and Temporary
help agencies charging employees fees and providing
information.>*” The top five violations found by
officials were the same in both proactive and reactive
inspections, with some variation in the order: wage
payment; termination pay; vacation pay and time;
public holidays and associated pay; and overtime
pay.>*® Proactive inspections are carried out as part

of focused initiatives (until 2018/19 termed “blitzes”)
lasting a discrete period of time, each concentrated on a
particular group designated as vulnerable - for example
young workers or migrant workers - or a higher risk
industry such as construction or employment agencies.
Both forms of inspection result in similar rates of non-
compliance identification: between 75 - 80% of the time,
according to the province’s 2016 review.>*

The fact that there are significantly fewer proactive
inspections than claim investigations has been the
subject of substantial critical focus. A 2016 review of

the province’s employment standards enforcement
mechanisms noted: “It has long been a goal of the
Ministry of Labour to continually increase the number of
proactive inspections it conducts. That goal is, however,
balanced with the need to limit wait times for claim
investigations. More resources are currently allocated to
reactive rather than proactive measures.”*® Four years
later, provincial officials told us that a key objective of
the province remained maintaining complaint backlogs
to a minimum and to conduct inspections promptly.
The average claim inspection takes about 2 months to
complete, they said.**

Employee and labour advocates have called for higher
numbers of proactive inspections, arguing that they
are more effective in securing remedy for workers: a
Freedom of Information request by the Star newspaper
revealed that in the previous year, around one-third

of unpaid or illegally deducted wages were recovered
following claim investigations, in comparison to nearly
100% in proactive inspections.>*? The other reason
analysts and advocates caution against a reliance on
complaints is that so many workers may be reluctant to
complain. The 2016 Ontario review noted that around
90% of complaints are made by people who have left
their jobs voluntarily or after they have been terminated,
suggesting that people in their jobs feel less able to
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alert the authorities.>*® Relying heavily on complaints is
likely to skew enforcement efforts towards sectors of the
economy and categories of worker where there is less
reason to be fearful of employer reprisal - for example
where workers are more likely to have permanent
residence status. Migrant workers are in positions of
enhanced vulnerability due to their immigration status
and may be less likely to complain, as noted in sections
1.6 and 7. Ontario officials told us that fear of reprisal

is “areal concern that stops many workers from filing
complaints”, acknowledging that the fact that federal
TFWP permits are closed is a “complicating factor”

and welcoming the new open permit for workers in
vulnerable situations.>* An IRCC report noted that in
2019-20, Ontario inspections under the Employment
Protection for Foreign Nationals Act were mostly
proactive, which may suggest that migrant workers are
indeed reluctant to make claims and/or that officials are
seeking to address this issue with increased proactive
inspections, although no figures were provided.>*

For employers found to have violated the Employment
Standards Act - and/or, in relation to migrant workers,
the Employment Protection for Foreign Nationals

Act - the officer can issue a non-monetary compliance
order, requiring an employer to stop contravening a
provision and to take certain steps to comply. An officer
can also issue an order to pay wages owing to the
employee. If they do not comply with orders, companies
can beissued “tickets”, which involve the payment

of a fine, normally in the hundreds of dollars. Finally,
companies may be prosecuted.>** However, in a large
number of cases, non-compliances are settled through
the repayment of wages to employees. For example,

a 2018 four-month “blitz” on the construction sector
saw officers use 1,463 compliance tools - including
1,324 compliance orders - against 695 companies, out
of a total of 1266 companies they inspected. 93% of
companies voluntarily complied, recovering CAD$1.56M
(USS$1.3M) for employees.>’

The 2016 independent review commissioned by the
province highlighted the concern that a combination of
unwillingness to complain, and the low consequences

of non-compliance for employers, may significantly
undermine the enforcement system: “some employers are
confident that because their employees will not complain,
and the likelihood of government inspection is very low,
non-compliance is a risk worth taking calculating that

if they are caught, they can extract themselves from the
legal consequences of non-compliance without much
difficulty and with trivial costs.”>*®

Vosko, Tucker and Casey have also highlighted specific
concerns about the rate of inspections within Ontario’s
agricultural sector, finding in an analysis of data shared
with their institution that in the four years between
2012/13 and 2015/16 only 172 agricultural workplaces
were inspected, or on average forty-three a year. In 2016,
12,305 farms reported having hired labour, suggesting
that “about one-third of a percent of these farms

were inspected annually”>* It is notable that none of
Ontario’s proactive “blitz” initiatives since 2012-13 have
focused on agriculture, despite the widely documented
risks in the sector.>® Ontario provincial officials told

us that in 2019 they had run a one-year pilot initiative
where provincial Workplace Safety Insurance Board
inspectors developed information sharing agreements
with SAWP country of origin consulates and determined
which farms to inspect based on this shared information.
Officials said the information consulates provided was
useful to help determine which farms were of higher risk,
though the scheme did not have as much involvement
from the consulates as the province would have liked.>*

In June 2020, responding to public concerns on the
conditions of migrant agricultural workers, after the
deaths of three workers from Covid-19, the federal

and Ontario governments announced that they would
conduct additional joint inspections of farms, with the
Ontario Premier warning of “extreme” actions against
farmers who did not cooperate with the authorities on
health protocols.>® The province said it would conduct
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more than 200 on-farm inspections, without specifying
the time period.>®* A November 2020 preventive strategy
published by the Ministry of Agriculture, Food And Rural
Affairs, designed to protect agricultural workers during
the 2021 season, recommended that the government
“collaborate on a streamlined approach to inspections
of agriculture worker dwellings (e.g., ESDC, public
health units) to ensure that a COVID-19 prevention

and mitigation lens has been applied to address any
gaps and that multiple, duplicative inspections are
avoided.”®

Faraday has raised concerns with respect to the specific
enforcement of the EPFNA - as distinct from the ESA

- noting in her 2014 report that “when EPFNA was
introduced [in 2010], no new positions were created
within the Ministry’s Employment Standards Program
to administer the new legislation”, and highlighting the
small number of enforcement actions against recruiters,
particularly in respect of illegal fee charging.>®> A Toronto
based lawyer also told us that in his experience the
EPFNA is not well-known or applied.*® It is not clear
that this situation has changed since 2014. In a nearly
six month proactive compliance initiative in 2019 - 2020
which focused on “repeat violators, temporary help
agencies and workplaces that employ temporary foreign
workers”, the province found non-compliance in 277 out
of 831 inspected employers (33%), recovering $322,160
(US$266,850) for employees. While the initiative had the
enforcement of the EPFNA in its mandate, illegal fees
and other specific recruitment-related concerns do not
feature in the list of issues identified.**” Ontario officials
told us they processed far fewer claims in relation to the
EPFNA than the ESA.>%¢

Inspections of immigration consultants by the
Immigration Consultants of Canada Regulatory
Council

The ICCRC, the industry’s self-regulatory body described
in section 4, carries out “compliance audits and
inspections (including financial inspections)” of licensed

immigration consultants. (Criminal investigations of
licensed and unlicensed immigration consultants are
the responsibility of the CBSA, as discussed in 5.3). The
ICCRC’s audits are designed to assess whether members
comply with the ICCRC’s Code of Professional Ethics.

All members submit documents to the ICCRC once a
year, which are subject to a “spot audit” - if there are
any issues identified they must be corrected within 30
days.>®

Beyond this, the ICCRC carries out “investigations”

in response to complaints, 4551 of which have been
received since the institution’s establishment (an
average of 506 per year) - 3032 relating to registered
consultants.’™® Complaints are managed by the
Complaints and Discipline department.®”* Concerns
have repeatedly been raised about the lack of teeth of
the ICCRC. The head of the ICCRC has acknowledged
weakness in its capacity, telling media that “it’s fair

to say that prior to 2018, the council did not have

an efficient complaints and discipline process,” and
arguing that the organization had been “set up to fail”
by the government.>” A parliamentary committee
examining the regulation of immigration consultants
heard cases where consultants who were under
criminal investigation as a result of complaints were
not suspended from the register of consultants and
remained able to practice, because their guilt had not
yet been proven in law.°” An immigration consultant
told us: “There is a lack of resources and skills within the
ICCRC to do [investigation]. They have never quite lived
up to what they should have done.””™

As well as skills, the other concern that has been raised
about the enforcement ability of the ICCRC relates to
deficiencies in its authorities - for example to carry out
investigations of unauthorised “ghost consultants”.>™
Immigration consultants told us that some of the most
egregious cases of exploitation involve unregistered
consultants outside Canada charging fees to secure non-
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existent jobs.*® An immigration consultants organisation
also told us that, “the ICCRC can’t go into an office and
ask for files. The College [of Immigration Consultants]
will have that right. The ICCRC cannot act on news - the
College will. The ICCRC cannot act on anonymous tips.
The College will be able to.”* The ICCRC told us they
were confident that legislative amendments introduced
by the government in 2019, creating the College of
Immigration Consultants, will help address many of
these issues.*™ In introducing the Act, the government
highlighted that the College would have both the

“the ability to enter the premises of a consultant for
investigations when it suspects wrongdoing and the
ability to request court injunctions against unauthorized
consultants.”” The ICCRC was empowered to do all of
these things under its governing statutes, which stated
that investigators may “require the production of and
examine any document or thing that is relevant to the
investigation, including a client file”, and that they “may
be instructed to investigate information [that] comes
from ... [an] apparently reliable source [or] ... suggests
that a non-Member or suspended Member or RISIA may
be practising unlawfully as an immigration/citizenship
consultant”*® However the new regulator will have
those powers established by federal law.

The outcomes of the ICCRC complaints process is
addressed in more depth in section 7.

5.3 Are the criminal investigative and
prosecuting bodies trained and
resourced to investigate and prosecute
criminal activity related to fraudulent
recruitment?

Between 2005 to 2018 the NGO CDM received about
6,500 reports from people who paid an average

recruitment fee of more than 9,000 pesos (US$450) for a
job that didn’t exist, which the organisation points out
represents the equivalent of more than three months
of a minimum wage Mexican salary.*s CDM, which has
a focus on Mexico-US labour migration, argues that
these numbers “likely represent only a fraction of the
Mexican population affected by fraud” and that “neither
U.S. nor Mexican laws provide an efficient mechanism
for workers to seek justice”>®? The US State Department
reported in 2020 that “[Mexican] authorities did not
report efforts to inspect, regulate, or hold accountable
delinquent labor recruiters.”

Neither the RACT nor the Federal Labour Law explicitly
criminalise fraudulent recruitment or spell out what
would constitute such an offence, something that

a senior STPS official told us was problematic, as it

left STPS unable to play a role in enforcement of the
crime.’8* The RACT simply requires that if STPS finds
“non-compliance with legal provisions related to the
matter of placement of workers, whose application
and monitoring is the responsibility of other parts of
the Federal Public Administration”, it must notify those
agencies within 5 business days, sending a copy of the
respective inspection for legal purposes.>® Similarly,
with respect to criminal activities, the RACT simply
states that “if during the performance of monitoring

or inspection activities, it is detected that there is the
possible commission of a crime, the labour authorities
will file a complaint of the facts with the responsible
public ministry.”% A registered recruiter told us about
an unregistered operator that had cloned his agency’s
website and Facebook page in order to sell fake jobs in
Canada to workers: “There is no one to file complaints
within the STPS on a case like this, so a complaint has
to be filed with the Mexican Police.”*®” While victims of
fraud theoretically have the right to report the crime to
law enforcement authorities themselves under Article
386 of Mexico’s penal code, CDM report that “even when
victims report fraud to the Public Ministry, authorities
very rarely investigate fraud when it occurs on a small

scale.”>®
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While most issues appear to arise among unregistered
agencies, a STPS senior official told us about a registered
agent he understood to be charging workers 70,000
Mexican pesos (US$3500) for recruitment services,
promising them details of the job in Canada after

they paid, but never delivering jobs. He told us that

the biggest problem with proving fraud against such
agencies - whether registered or not - is that, “there is
no documentation that the workers sign or any proof,
and at the end it is the worker’s word against that of the
recruiter. In other words, it is a form of fraud through an
oral contract.”*® A registered recruiter told us that “what
we need most is for the government to do something
about scams and frauds.”>®

There have been some efforts to prosecute recruiters

for fraud. In 2013 ProDESC filed a collective criminal
complaint with the Sinaloa Prosecutor’s Office on behalf
of fifteen men, seeking - according to the Solidarity
Center “what would be the first-ever fraud conviction of
a Mexican labor recruitment agent.”** Updates provided
to us by ProDESC in January 2021 detail protracted legal
processes around the case, which was still ongoing when
Mexican courts closed in 2020 due to Covid-19.52 CDM
also notes the case of the Chambamex agency, which
defrauded more than 3,000 Mexican workers in 19 states
out of 60 million pesos (US$3M) between December 2012
and April 2013, with the promise of jobs in the United
States and Canada.* Despite the scale of the fraud, only
one attorney general’s office in one of the affected states
- Zacatecas - processed and investigated the complaints.
In 2018, CDM concluded that “Mexican authorities
systematically failed to investigate the complaints
against Chambamex”.>*

The CBSA is responsible for enforcing immigration
offences related to “fraudulent documents,
misrepresentation [and] counselling misrepresentation”

while investigations and prosecutions of human
trafficking cases fall under the auspices of the RCMP.
CBSA therefore has responsibility for actions by
unauthorized or authorized immigration consultants
which go beyond “unethical or unprofessional”
behaviour, the purview of the ICCRC regulator, into the
territory of criminal activities.>®

CBSA representatives have previously stated to
Parliament that convictions are published on the ICCRC
website, though in January 2021 no such data was
available on the site, as far as we could ascertain. Data
provided to Parliament shows that between 2011-16,
the CBSA opened 217 investigations of immigration
consultant-related IRPA offences, with charges laid in

44 cases, with 29 consultants convicted - an average of
just under 5 per year. In 2016, out of 6 convictions, two
cases received prison sentences.*® In 2017 and 2018,
according to the Globe and Mail newspaper, the CBSA
received 554 leads, carrying out 73 investigations. The
newspaper also found that between 1 January 2014 and
31 December 2018, only 11 convicted consultants served
time in prison.>*

A CBSA official told a 2017 parliamentary committee
review that obtaining evidence of immigration
consultant fraud was challenging.

“Individuals are very hesitant to come forward
and provide evidence to us. Generally when they
do come forward, it’s when their immigration
application has failed. We have tried to discuss
this with people when we look for witnesses with
respect to a criminal investigation. They are
generally very hesitant. They are afraid. They
view any questioning by CBSA as a possibility of
their being deported from the country.”*

While the CBSA states that such fears on the part

of migrant workers are unwarranted, experts have
expressed concern about cases where this has
happened. A 2014 report by the Metcalfe Foundation
found that “some migrant workers who have attempted
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to use the criminal law to combat exploitative
recruitment practices that left them without status in
Canada have been deported upon coming forward to
provide evidence to authorities while their exploiters
continued to operate unpunished”.>* A social worker
in Ontario also strongly challenged the assertion
that deportation is not a real risk for migrant workers
reporting abuse:

“I have had cases where people bring forward
claims, and have report 44s [a report written
under Section 44 of the IRPA, if an officer has
reason to believe an individual is in violation of
immigration law] against them, and get referred
to CBSA. I've been able to intervene to prevent
that. In one case, traffickers reported workers as
“escaped’; and they had to report weekly to CBSA
because deportation proceedings were started
against them. How can that happen to a victim
of violence whose trafficker reported them?”%%°

The CBSA has also acknowledged to parliament that
resources to tackle the phenomenon of unauthorised
“ghost consultants” are “finite”, given that CBSA has
only 200 investigators to cover its entire enforcement
mandate. It therefore prioritizes cases based on their
risk profile: “Generally, we go after individuals, or
investigate individuals, who are the organizers of, let’s
say, mass misrepresentation or mass fraud, rather

than the one-offs.” It takes two to five years to build a
case against a consultant and obtain a court verdict

- with about a 95% conviction rate once the Public
Prosecutor takes up a case.® More recently, the federal
government announced new funding for IRCC to conduct
administrative inspections of immigration consultants
under a new monetary penalties and consequence
regime, as well as for the CBSA to conduct additional
criminal investigations of immigration consultants as
part of a CAD$48.3M (US$40M) investment over 4 years
as part of the implementation of the new College of
Immigration and Citizenship Consultants Act.*

Criminal convictions for recruitment-related abuse
remain relatively rare at the provincial level. The Ontario
Ministry of Labour and Training conviction database
lists convictions, since 2018, of businesses under the
Employment Standards Act and their penalties. Only one
conviction featured on the database involved a prison
sentence, a restaurant owner who was jailed for 90 days
after failing to pay wages to her employees, who may
have been migrant workers - “many of the claimants
did not speak English as a first language and required
the assistance of an interpreter and of a legal aid clinic
to file their claims.”®® It is unclear whether there have
been any convictions against recruiters or involving the
payment of recruitment fees during this period - there
is no published information regarding convictions
under the EPFNA which deals specifically with these
issues.®® For instance, in a nearly six month proactive
compliance blitzin 2019 - 2020 which targeted “repeat
violators, temporary help agencies and workplaces that
employ temporary foreign workers”, Ontario found 277
cases of non-compliance and recovered CAD$322,160
(US$266,850) for employees, but it did not list illegal
recruitment fees or other recruitment violations as part
of its findings even though enforcement of the EPFNA
was part of the mandate of this particular proactive
blitz.*® Ontario officials also told us that enforcement
actions under the EPFNA are much rarer than under

the ESA.? The Metcalfe Foundation report states that
between 2010-2013 there were 28 claims filed against
recruiters (around 9 a year), with a total of CAD$12,100
(US$10,000) in illegal fees recovered for employees.®” A
rare high-profile Ontario prosecution took place in 2017
against a recruiter who charged Indonesian workers fees
for jobs in greenhouses in Leamington. According to media
reports of the trial, the recruiter would send two men
“to collect cash payments from the workers each week”.
Fearing that they would lose their jobs and status if they
failed to pay, the workers complied. After striking a plea
deal, he was given probation, fined CAD$300 (US$250)
and was ordered to make restitution of CAD$15,380
(US$12,700) to the three workers he exploited.®®
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Human trafficking

Human trafficking is investigated at the federal and
provincial levels, with the RCMP leading federal efforts

- though the federal government states the “vast
majority” of investigation and prosecution takes place in
the provinces.® The focus of law enforcement bodies is
generally on sex trafficking rather than labour trafficking.
According to Statistics Canada, reports of trafficking to
police, which have increased in number over the past
decade are “predominantly sex trafficking.”¢® According
to information provided by the Canadian government

to the ILO, there were 428 cases between 2005 and 2017
where specific charges related to human trafficking were
laid: “The majority of 408 domestic trafficking cases
were for sexual exploitation, while the 20 international
trafficking cases were primarily related to labour
exploitation.” The longest sentence for human trafficking
for forced labour involved a guilty plea and resulted in
imprisonment of nine years.**

A Statistics Canada expert reported to parliament that
between 2005-06 and 2015-16 there were 84 completed
adult criminal court cases where a human trafficking
offence was the most serious offence, of which 30%
resulted in a conviction.® This suggests 25 convictions
in a ten year period, around 2-3 per year. As with
convictions for recruitment fraud, law enforcement
officials suggest the small number is partly because
victims find it difficult to come forward: “Prosecuting
traffickers has proven very difficult ... most survivors
have been manipulated and convinced to be distrustful
of police.”®3 An Ontario social worker supporting
workers with legal cases told us that there was also a
problem in that cases did not meet the threshold for
prosecution because there was a failure to recognise the
threat of termination and repatriation as an instrument
of coercion on the part of employers: “I like to think it’s
getting better with the criminal justice system. But ...
everybody who prosecutes looks like us [i.e. they are
white] - they don’t register the implications of being fired
and repatriated as legitimate fear.”s

Lawyers representing migrant workers have held

the TFWP’s closed work permit system responsible,
arguing that law enforcement authorities in some cases
criminalise workers who complain rather than those
responsible for their exploitation: “When [workers] do
speak up about abuse, they are often subject to arrest,
detention and removal from Canada for not fulfilling
the conditions of their temporary residence or for
working without authorization. Too often, little or no
action is taken by law enforcement officials against the
trafficker.”®® In its 2019 response to a parliamentary
committee report on human trafficking, the federal
government pointed to the December 2018 introduction
of the open work permit for workers in vulnerable
situations as evidence of its commitment to address
this issue (see section 1.6 on job mobility).®** Since 2007,
the federal government has also issued Temporary
Resident Permits for victims of human trafficking to
allow victims to escape the influence of the traffickers,
or for “any other purpose that is relevant to facilitate
the protection of vulnerable foreign nationals who are
victims of human trafficking.”®*” A Senior IRCC officer told
a Parliamentary Committee that in 2016, IRCC issued

66 Temporary Resident Permits to victims of human
trafficking.51®

5.4 Does the government have effective
anti-corruption measures (including
legislation and evidence of
enforcement) that addresses and
tackles the risk of corruption on the
part of public sector officials, recruiters
and employers involved in the
regulation of the recruitment sector?

It is estimated that between 5% and 9% of Mexican
GDP is lost every year to corruption. A 2015 Gallup
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survey found that 70% of Mexicans believed corruption
to be widespread in government.®*® Corruption has
gained in political significance in recent years, and
President Lopez Obrador “made combatting corruption
a centerpiece of his campaign platform”.52° On winning
power, the President said that he was “absolutely
convinced that this evil is the main cause of social

and economic inequality, and also that corruption

is to blame for the violence in our country.”®* There
was some evidence of progress, with 2019 seeing a
meaningful increase in the number of Mexicans believing
corruption had decreased.®?? In 2020, more than 1000
immigration officials were removed from their jobs for
corruption, reportedly accused of extorting Central
American migrants among other practices.®? Critics
have nevertheless been concerned by the President’s
reluctance to hold corrupt officials accountable, citing
his statement shortly after taking power that, “l don’t
think it’s good for the country to get bogged down
chasing those accused of corruption.”®* Civil society
groups have called on the government to give more
meaningful support to the National Anti-Corruption
System (SNA), established by law in 2016 to play a
coordinating role across government departments, and
its Citizen Participation Committee.®®

Within the STPS, which regulates recruitment agencies
and manages bilateral recruitment programmes
including the SAWP, and its subordinate agencies,
there have been cases of corruption identified. In
2017, a prosecution was initiated against a group of
officials from the Infonacot agency, the state credit
fund for workers, who were accused of demanding
kickbacks from workers in exchange for credit.®® In
2020 Reuters reported that corruption was widespread
within the STPS labour inspectorate, with inspectors
accepting bribes in order to give employers a clean bill
of health.®?” There are also cases of corruption within
the administration of the SAWP, with some officials
who control elements of the application process for the
scheme charging workers for access. An official at the
Mexican consulate in Toronto told us such cases were

“not rare”, partly due to the decentralized nature of the
STPS/SNE with SNE local offices located in remote rural
areas of Mexico.%2® A Mexican academic with an extensive
network of migrant worker contacts estimated that
between 10 and 20 percent of migrant workers have

to make illegal payments to officials in government
recruitment schemes. He had been personally involved
in a case where an SNE official charged workers for
payments of approximately 40,000 pesos (US$1,700)
for access into the SAWP. The official was fired but the
migrant workers who had made payments were also
barred from the program, until he lobbied the STPS to
reverse this decision.®”

Several SAWP workers told us they knew of other
workers being charged by government officials to first
enter the programme, though none we spoke to said
they had personally been subjected to this practice.
While some interlocutors told us that they believed the
scale and severity of such practices was less pronounced
than the exploitative treatment workers were subjected
to by private sector recruiters, others also stressed that
this issue should not be played down.

For those cases which are investigated and where
evidence is forthcoming, dismissal appears to be the
most serious penalty, and it is not clear that SNE officials
have been prosecuted for such practices. A senior STPS
official told us of a case in which an officer responsible
for selection in the SNE sub-office in Aguascalientes
State was dismissed after telling multiple job seekers

- who recorded their conversations - that they would
not be placed into the SAWP unless they paid him
5,000 pesos (US$250). In another instance, workers
accused a Nayarit official of requesting extortionate
payments simply to send documents to Mexico City for
processing, but because the workers did not want to
make a formal complaint, the official was transferred
to a different position rather than dismissed: “if the
affected potential migrant workers do not report cases,
we cannot do anything. There must be a complaintin
order to proceed with the dismissal of the abusive SNE
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employee. The STPS cannot accuse one of its employees
of fraud or abuse of authority without actual evidence.
If we denounce them without enough proof, they could
accuse us of defamation.”®° Given that places on the
SAWP are highly sought after, it is unsurprising that
many workers are reluctant to complain. The official
believed that many workers do not report such cases
as, “if they are asked to pay 40,000 pesos [US$2,000]
for access to the SAWP - with the prospect of earning
600,000 pesos [US$30,000] - they may consider it more
convenient to simply pay.”%!

The Criminal Code of Canada applies to any federal

or provincial official who is appointed or elected to
discharge a public duty. The Code specifies offences
related to (s 119) Bribery of judicial officers, (s 120)
Bribery of officers, (s 121) Frauds on the Government,

(s 122) Breach of trust by a public officer, and (s123)
municipal corruption.®*2 Offences under the Canadian
Criminal Code are prosecuted almost exclusively by
provincial justice officials. The Immigration and Refugee
Protection Act (IRPA) includes separate provisions and
penalties with regard to specific provisions related to
corruption by public sector officials related to accepting
bribes in return for the issuance of false immigration
documents or other benefits.®*

Canada’s reputation for effective anti-corruption
controls has in recent years been challenged, particularly
with regard to foreign bribery, shell companies, and
money laundering. That said, civil society groups note
that petty corruption remains less prevalent in Canada
than many other countries: “on a day to day level,
Canadians do not face the same demands for bribes as
so many citizens of countries that fare much worse on
the [Corruption Perception Index]”.?* There have been
some rare reported cases of labour inspectors found to
have abused their powers. In 2014 an Ontario inspector
was arrested after apparently demanding money to give
a business a clean bill of health, having identified safety
violations.®*

A 2017 Auditor General report on Preventing Corruption
in Immigration and Border Services found “examples

of improper (though not necessarily corrupt) actions at
[IRCC and CBSA] that were similar to known violations
of code-of-conduct scenarios”, but concluded that there
was “no evidence that the improper actions we observed
were the result of corruption at either the Department or
the Agency.”®* A 2020 BC Auditor General report into the
province’s skills immigration scheme found that while
the province had set up safeguards against corruption,
they also identified “several gaps where good

practice guidance recommends more comprehensive
safeguards.”®
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Assessment against the
Five Corridors indicators:

6.1

6.2

6.3

6.4

6.5

Does the government prohibit the charging of recruitment fees and related costs
to workers and jobseekers?

Are there laws and/or policies to ensure that the full extent and nature of costs,
for instance costs paid by employers to labour recruiters, are transparent to
those who pay them?

Does the government take measures to ensure that employment contracts are
clear and transparent, including an authoritative version in the worker’s
language, that they receive it in good time and that it contains all relevant terms
and conditions, respecting existing collective agreements? Do they use IT to
assist in this?

Are there effective measures to prevent contract substitution?

Does the government have policies or practices to ensure respect for the
rights of workers who do not have written contracts?
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Mexican workers under quarantine Covid-19 in a Manitoba farm, April 2020. © REUTERS/Shannon VanRaes/Alamy
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6. Measures to prevent fraudulent and abusive

recruitment

“The trouble is that selling jobs is where the money is to be made.” LiICENSED CANADIAN IMMIGRATION CONSULTANT, 2021.

Summary

Private recruiters and intermediaries in Mexico
engage in widespread fraudulent and abusive
practices, and government efforts to address them
have to date proven inadequate. The Mexican
Constitution bans the charging of recruitment

fees for migrant workers, but in practice fee
charging is common amongst private recruiters and
enforcement of the legal prohibition is extremely
rare. Surveys suggest that up to 58% of workers
going to the US - where there is no government-
facilitated recruitment - may be charged illegal fees
amounting to four months (or more) of the Mexican
minimum wage. Many workers take out loans to pay
the recruitment fee. Informal, unlicensed recruiters

THE FIVE CORRIDORS PROJECT: CORRIDOR 5

are particularly likely to charge fees to workers,

but the practice exists among licensed operators

as well. It is common for workers to find that terms
and conditions they were promised in Mexico do not
materialise on arrival. A 2020 Centro de los Derechos
del Migrante survey of Mexican H-2A workers in the
US found that 44% were not paid the wages they
were promised. In many cases, recruiters charge
workers fees to secure jobs that do not actually
exist. While the government is supposed to verify
each overseas contract for Mexican workers, this
does not happen in practice, and enforcement
efforts against unlicensed recruiters - who often
have ties to the largely rural communities in

which they recruit - fall between the cracks of

the STPS and the police. lllegal charging of fees to



SAWP migrant workers, who are recruited by the
government, is less common and appears to be
restricted to cases of corruption among officials.
However, workers migrating through the SAWP
are required every year to pay for some travel and
administrative costs related to recruitment, charges
that are in tension with international standards
on recruitment fees. SAWP workers, consulates
and worker organisations also report that it is not
uncommon for farms to not respect the terms of
the standard contract, particularly in relation to
housing and pay.

All of Canada’s provinces prohibit the charging of
recruitment fees to workers, with many explicitly
extending the prohibition beyond labour recruiters
to include employers. Federal immigration law
reinforces provincial legislation on fee charging,

and TFWP visas and work permits cannot be
approved unless workers have a signed employment
contract. Nevertheless, fee charging and associated
fraudulent practices continue to be documented,
and experts say they remain a significant problem.
The amount workers pay varies significantly
depending on their sector of employment, country
of origin, and ability to borrow, but sums of between
CAD$5,000 (US$4,100) and CAD$15,000 (US$12,400)
are typical. Such sums may amount to many months
or even years of salary in workers’ home countries.
Workers may be falsely promised the prospect of
permanent residency to secure their agreement

to pay. Investigations have uncovered abusive
temporary labour agencies operating as both
recruiter and employer, providing services to major
brand names. The Mexican consulate told us of cases
where employers recover recruitment costs they
have paid to agencies by making deductions from
the salaries of workers - who may have already paid
fees themselves to the recruiter. Provincial officials
noted the difficulty in pursuing recruitment-related
abuse, as recruiters - who may be outside Canada -
often leave minimal evidence, asking for payment
in cash and not signing contracts. Workers routinely
pay for jobs that don’t exist, and sometimes only
discover this deception upon their arrival in Canada.
The role of immigration consultants in illegal fee
charging is notably problematic. Unlike recruiters,
registered consultants are permitted to accept

fees from prospective migrant workers to assist
with immigration processes. As consultants may
also operate as recruiters, this dual role opens up

a grey area that has been exploited with relative
ease. One consultant told us that, “the trouble

is that selling jobs is where the money is to be
made”. Saskatchewan and Manitoba have tried to
tackle this conflict of interest in their legislation.
There are also widely documented problems
associated with “ghost” immigration consultants,
who are unlicensed, in some cases operate from
outside Canada, and often charge workers without
providing any services.

and work permit costs that are required to secure

. . access to their employment.
Recommendations to the Mexican proy

government:

Recommendations to the Canadian federal
government

«  Proactively investigate unlicensed recruitment
agencies and intermediaries and hold accountable
those who subject to migrant workers to fraud and

abuse. «  Carryout and publish a review of whether the

policy of allowing immigration consultants to
charge foreign nationals applying for temporary
work permits is fully consistent with the ILO
definition of recruitment fees and related costs,
adopted in 2019, with a view to prohibiting the
policy in the case of workers applying to the TFWP
and other programmes where work permits are
linked to specific employers.

«  Work with Canada to align SAWP programme
requirements with ILO standards on recruitment
fees and related costs, to ensure that workers do
not pay for costs related to their recruitment into
the programme. In particular, migrant workers
should not pay for the medical, travel, transport
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*  Require employers to reimburse workers the costs
associated with low-wage temporary workers’
work permits, in line with ILO guidelines.

o Ensure that the new immigration consultants
regulator has sufficient resources to ensure that
it can effectively enforce the law and proactively
investigate cases of exploitation, among both
licensed and unlicensed consultants.

* Increase the number of proactive CBSA
investigations into fraudulent activities by
immigration consultants, including unlicensed
operators.

Recommendations to Canada’s federal and
provincial governments

«  Prohibit immigration consultants from being
involved in the recruitment process for the same
worker, in line with legislation adopted by the
province of Manitoba, or at a minimum, ensure
that immigration consultants inform both workers
and employers if they are providing services to
both, and require that both parties consent.

6.1 Does government prohibit the charging
of recruitment fees and related costs to
workers and jobseekers, and take
measures to enforce its policy on fees?

Mexican law prohibits the charging of recruitment

and placement fees for all migrant workers whether
recruitment services are provided by the government or
by private recruiters. In reality, it is a widespread practice
amongst private recruiters - some of whom charge fees
without then offering any job at all. Illegal charging of
fees to SAWP migrant workers, who are recruited by the
government, appears to be limited to some cases of

corruption among officials. Workers migrating through
the SAWP, however, pay for some of the costs associated
with recruitment themselves, including travel costs,
seemingly in tension with international standards.

The Mexican Constitution states that, “employment
services shall be free for workers, whether the service
is performed by a municipal office, an employment
agency or any other public or private institution”.5
The RACT further clarifies that the “provision of the
job placement service shall be free for workers in all
cases” and emphasises that it is “prohibited to charge
job applicants any amount for any reason”.**® The
RACT imposes fines of between 5 and 5,000 times the
minimum wage for agencies that breach conditions
outlined in the regulations, including the charging of
fees.% This is equivalent to fines of between US$34 to
US$34,000.

Despite these provisions, CDM, which has carried out
surveys among migrant workers, finds that “it remains
standard practice in Mexico for recruiters to charge
workers for their services”. In a 2013 survey with Mexican
workers destined for the United States on H-2 visas,
the organization found that 58% of workers reported
paying a recruitment fee to their recruiter. The average
recruitment fee charged was US$591.54 This is the
equivalent of almost four months salary at the Mexican
minimum wage. CDM notes in a 2019 report that
“expecting to earn higher salaries in the United States,
Mexican workers often use up their savings or obtain a
loan in order to pay their recruiters.”®? A subsequent
CDM study of 100 H2A workers published in 2020 found
that 26% of workers paid recruitment fees - as high

as US$4500 in some cases - for their jobs, and that

62% took out loans to fund the costs associated with
recruitment such as travel costs and visas.®*

Representatives of ProDESC, a civil society group
working on migrant rights told us that workers expected
to pay fees: “workers think it’s part of the process to pay
for a good job. There is a lot of corruption in Mexico, so
it seems normal to pay if there is a job at the end of it.
It’s seen as an investment. When we tell workers the
law says you shouldn’t pay for your job, people don’t
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believe us.”® A study by INEDIM found that “workers
find themselves in a vulnerable situation due to their
need for employment, and their willingness to accept an
unfavorable bargain in order to get the job.”** Workers
told CDM that they were specifically told by recruiters to
lie to consular officers about recruitment fees at the time
they applied for H-2A visas: “If they did not, they risked
not even obtaining the visas for the jobs for which they
had paid such high fees.”®4

ProDESC told us that in their experience, fees may vary
between 3000 and 10,000 pesos (US$150 to US$500),
depending on the context; for example, sometimes
workers will pay less if going through the same recruiter
for a second time, to incentivise workers not to complain
about their first placement. Most fee charging is driven
by informal unregulated recruiters, they told us: “It

is very often someone with a relationship already to
someone in the US. It’s a very grey area. Most of the

time the recruiters are part of the communities. That is
why it’s so complicated. Workers don’t want to expose
this person, maybe they are relatives.”®*” A senior STPS
official described the difficulties in tackling such cases:
“there are many intermediaries who charge large
amounts of money to workers, violating their labour and
human rights, during the recruitment process. However
many of the affected communities are in very remote
villages. It is hard for us to monitor these activities, as we
lack the capacity.”®*®

However these issues are not unique to the informal
unregistered sector. INEDIM’s 2013 report describes two
typical recruiters of migrant workers for jobs in North
America: a family connection, with links to an employer,
or a more formalised “Mexican contractor who charges
a commission fee both to the company and to the
workers themselves”. This outsourcing of recruitment
by employers to private recruiters “limits employers’
responsibility and increases migrant workers’ risk of
being exposed to abuse.”® A recruiter told us he knew

of a case at another registered agency where workers
were being charged 5,000 and 10,000 pesos (US$250 to
USS$500) for jobs in the US and Canada, but the STPS
had not closed the agency despite reports against the
agency.®® Some workers pay considerably more than
these amounts. A Globe and Mail investigation in 2019
spoke to Mexican workers who paid US$1,700 for jobs in
Canada, on the false promise that they would be paid
twice that amount monthly.!

Some recruiters who charge for jobs have no real jobs to
offer in the US or Canada: “having collected payment,
recruiters often disappear and become unresponsive”.®2
A senior STPS official told us that he knew of a case
where job seekers were charged up to 70,000 Mexican
pesos (US$3,500) for fake offers with no job available.®3
In March 2020 we exchanged messages with a Mexican
recruiter that migrant workers had informed us was
charging for fake jobs. The unregistered agent - who
provided an address we were able to confirm to be fake
- offered our researcher a choice of jobs in Canada’s
horticulture, agriculture and construction sectors,

2,500 pesos (US$125) for people holding passports,
3,000 pesos (US$150) for those without passports.

The recruiter claimed that “payment is requested to
guarantee that workers will show up on the day of
departure.”®* This issue is explored further in section 6.4
under contract substitution.

Workers may go into debt in order to cover the costs of
recruitment fees for the jobs they are promised. 47%

of workers surveyed by CDM in 2013 said they took out

a loan to cover pre-employment expenses. CDM notes
that since most individuals giving out loans “are not
regulated by the government or anyone else, they can
charge whatever they want, often resulting in abuse.”®*
A 2014 criminal complaint brought by victims of abuse,
with ProDESC and the Coalition of Sinaloenses Workers
and Temporary Workers, describes how in January 2012,
representatives of a recruitment agency called a meeting
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in Topolobampo, Sinaloa and “informed the people that,
to secure their employment [on the US H-2 programme],
it was necessary to make a deposit of US$200 dollars...
Approximately 36 people made deposits... most of the
people, in order to get the money to secure employment,
applied for loans with very high interest rates through
friends, family or companies that engage in this type of
activity.”®*® No jobs materialised.

Migrant workers told us the charging of fees was
common practice, but those who migrated through the
SAWP said there was a big difference between using
private recruiters and migrating through the STPS: “I’'ve
heard about people paying and I actually know people
who recruit workers in exchange of large quantities for
money, but | have never paid for anything,” a 39 year old
woman from Oaxaca state, about to begin her seventh
season in British Columbia’s SAWP, told us.®>” The SAWP,
like other government-run recruitment programmes,
removes the Mexican private sector from the equation.
Under the SAWP, the Mexican government - through
STPS / SNE - carries out recruitment and matches
workers with Canadian employers. On the Canadian
side, employers normally recruit workers through one
of three recognized private sector SAWP administrators
which work with the Mexican government to coordinate
the matching process: for example, FARMS in Ontario.

Ontario officials said because recruitment is tightly
regulated under the SAWP through the countries of
origin, they had never heard of workers being charged
illegal recruitment fees.®*® Interviews with civil society
organisations and academic experts in both countries, as
well as with SAWP workers we spoke to, broadly support
the assessment that illegal fee payments are rare in the
SAWP. It is however clear that there are cases where SNE
officials have demanded cash from workers in order

to admit them into the SAWP. As is further detailed

in section 5.4 regarding corruption, Mexican officials
acknowledged this was a problem in the programme.

While only a minority of SAWP workers appear to be
affected, these cases are nonetheless certainly not rare
and the penalties for offending officials are light. One
man who had worked six seasons in Ontario told us

that he had been given information about this practice
by officials in Mexico City and was told to report any
officials who asked for money or threatened not to admit
them into the programme if they didn’t pay: “they told
us in Mexico City that in [the SNE office in] Yucatan they
were doing that, and someone had complained.”®**

Migrating through the SAWP is however not free for
workers, as they pay a variety of legal costs for various
elements of their participation, many of which -
under the ILO’s 2019 definition - are associated with
recruitment, and would ordinarily be expected to be
covered by employers.

Work permits, biometrics and medical test

The cost of applying for work permits to the Canadian
Embassy fall to SAWP workers (as for workers under
other streams) and cost US$130.5° In Ontario, a specific
exception to provincial law is in place to allow for
this.®®* Before departing Mexico each season, workers
are expected to pay the costs of medical tests, which
are required for workers to obtain their Canadian

work permit. While the costs of medical examinations
vary, tests must be done with clinics approved by

the Canadian authorities.®* Workers reported paying
between 600 and 3,000 pesos (US$30 to US$150) for
medical tests depending if they had to do tests at private
clinics, and how quickly they needed tests done in
order to return to Canada. Some workers, not all, said
they could have the tests done for free if doing them at
authorized Mexican public hospitals or clinics. Workers
are also expected to pay the costs for biometric tests,
which are valid for 10 years, and cost US$70.5%

Mexico in-country transport and accommodation costs
There are 160 medical clinics located across Mexico
authorised to deliver the medical test for SAWP
workers.®®* Biometrics can only be taken at the Canada
Visa Application Centre in Mexico City, and all SAWP
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workers must travel to Mexico City in order to receive
their pre-departure package at the STPS including flight
tickets and employment contracts. Traditionally, most
SAWP workers came from central states near to the
capital, because of the need to travel to Mexico City for
these procedures.®® However, in recent years, as the
SAWP has grown in size, workers have been recruited
from as far away as Oaxaca and Yucatan, driving up their
transport costs for these processes and requiring that
they make overnight stays. A round trip bus journey
from Yucatan to Mexico City may cost 2000 to 3000
pesos (US$100 to US$150).5%¢ Many workers told us that
the requirement to travel long distances within Mexico,
incurring costs for this, was one of the aspects of the
SAWP that needed to be reviewed. A 2013 INEDIM report
also notes that applicants must cover transportation
costs “without any guarantee of eventually being
contracted.”¢

Workers we spoke to told us that they generally spent
between 1,100 and 6,000 pesos (between US$55 and
US$300) on the costs of domestic transport costs and
accommodation, depending on how far away they lived
from Mexico City and from other cities where they must
conduct tests, and depending on whether they needed
to stay overnight to complete these processes.5®

Airfare

Who bears the travel costs of SAWP workers differs
according to the Canadian province workers travel
to. In all participating SAWP provinces, with the
exception of British Columbia, employers can recover
up to 50% of airfare costs from the worker, through
payroll deductions.® In Ontario, this is covered by a
specific exception in provincial legislation, to allow
for employers recruiting through SAWP to recover
travel costs, unlike other employers recruiting under
the TFWP.6° In Manitoba employers can recover up to
US$620, while in Ontario the maximum is US$460 or
US$470 depending on the airport. All of these maximum
amounts are reviewed annually. In British Columbia,

employers must cover all the costs of airfare, consistent
with the province’s Employment Standards Act.®™

A former Canadian government official told us that

the requirement for workers to pay a portion of airfare
costs dates back to the early years of the SAWP and
despite government efforts to remove the provision,
employer associations have lobbied for it to remain in
the programme.5 The requirement for workers to pay
for part of their airfare is not consistent with Canadian
government requirements on agricultural employers
recruiting migrant workers outside the SAWP, which
require employers to pay for full return airfare. However,
employers outside the SAWP are allowed to charge
workers up to US$25 per week for accommodation.
SAWP employers cannot charge for accommodation,®™
though they charge workers for utility costs - US$2.12 is
the daily maximum in Ontario.®™

In British Columbia, where SAWP employers cannot
charge for airfare, they are permitted to recover
accommodation costs from workers up to a maximum
of US$684 per season.’™ The situation of SAWP workers
in British Columbia is broadly consistent in this respect
with that of other TFWP agricultural stream workers.

ILO definition of “related costs”

The requirement that SAWP workers to pay for costs
related to obtaining the work permit, the internal
transport within Mexico required for this, and part of
their airfare - which could in some cases amount to a
total of over US$1,000 per worker per year - is arguably
in tension with international standards. The ILO’s

2019 definition of recruitment fees and associated
costs, makes clear that such costs are related to the
recruitment process, which means they should be borne
by employers and not workers:

“When initiated by an employer, labour recruiter
or an agent acting on behalf of those parties;
required to secure access to employment or
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placement; or imposed during the recruitment
process, the following costs should be
considered related to the recruitment
process: i. Medical costs: payments for medical
examinations, tests or vaccinations;... Vi.

Travel and lodging costs: expenses incurred

for travel, lodging and subsistence within or
across national borders in the recruitment
process, including for training, interviews,
consular appointments, relocation, and

return or repatriation; vii. . Administrative
costs: application and service fees that are
required for the sole purpose of fulfilling the
recruitment process. These could include fees for
representation and services aimed at preparing,
obtaining or legalizing workers’ employment
contracts, identity documents, passports, visas,
background checks, security and exit clearances,
banking services, and work and residence
permits ™ [Emphasis added]

The ILO definition allows for some governments to allow
such costs to be borne by the worker in exceptional
circumstances “after consulting the most representative

organizations of workers and employers”. The definition

argues that in any such cases, these exceptional costs

should be “in the interest of the workers concerned; and

... limited to certain categories of workers and specified

types of services; and ... disclosed to the worker before

the job is accepted.”®” [emphasis added] It is not clear
whether Mexico and Canada believe that the SAWP
meets all of these criteria, and whether relevant worker
and employer organizations have been consulted. While

SAWP workers we spoke to expected to pay these costs,

many nevertheless commented on the fact that these

add up to substantial sums each year.

The upshot of the current position is that over the

course of their involvement with the programme, which

for some people can be as long as 20 years or more,
migrant workers pay many thousands of dollars in costs
associated with their recruitment.

676.
677.
678.
679.
680.
681.
682.
683.
684.
685.

All provinces prohibit the charging of recruitment

fees to workers and job seekers in their employment
standards legislation and/or in legislation specific to the
protection of migrant workers. A federal government
report observes that, “in general, the provinces prohibit
either individuals or relevant entities involved in
recruitment activities from charging either (1) any fees
or (2) fees for strictly recruitment and/or employment-
related services”.5”® Federal immigration law reinforces
provincial legislation in this regard: employers applying
to hire migrant workers are prohibited from “recovering
costs of hiring the temporary foreign worker(s) such as
the LMIA fee, recruitment, etc. This also applies to any
third parties used.”®”

Nevertheless, the illegal payment of recruitment fees
continues to be documented, and while firm data

is difficult to obtain, our research indicates it is not
unusual and remains a substantial problem. The Migrant
Workers Alliance for Change has said workers can often
pay “an equivalent of two years’ salaries in fees in their
home countries”.®® The Migrant Rights Resource Centre
told us that they often see cases where the workers have
been charged fees overseas before they come to Canada,
including through on-line payments to recruiters: “we
have seen cases where individuals have been charged
up to [US]$16,500.7%81 An Ontario social worker said fees
workers paid varied depending on their country of origin
and ability to borrow, but could range from US$4,100

up to US$12,400. In some cases, workers’ repayments
to recruiters could absorb the majority of their monthly
paycheck.®? Ontario officials cited cases where Filipino
caregivers had been charged US$2,900-$4,100 by
recruiters overseas to gain access to the job offers.®
The Caregivers Alliance found in a 2011 survey of 132
caregivers in Ontario that 65% had paid recruitment
fees, at an average of US$2,700.%% In her 2014 report

for the Metcalfe Foundation, Faraday find the normal
range is between US$3,300 and US$8,300, though
amounts between US$830 and US$12,500 are also not
uncommon.®® As noted above, within the SAWP, the
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payment of illegal recruitment fees appears to be rare,
apart from some cases of bribe payments to Mexican
officials.

False promises are often used by recruiters to persuade
workers to hand over money, with many taking on large
loans to fund the fees, in some cases becoming indebted
to the recruiters. According to the Canadian Council of
Refugees, “recruiters often give false information to lure
workers into paying high fees, for example promising
access to permanent residence where there is none, or
higher wages and better working conditions than those
that are actually available”.%¢ A number of interlocutors
mentioned that the draw of long-term visas offering
permanent residence, whether true or not, was used by
recruiters to inflate fees.®’

An official from the Mexican Embassy in Ottawa told
that in his experience, the private recruitment process
of Mexican workers starts in Canada with employers
hiring Canadian lawyers, immigration consultants, and
labour recruiters to recruit foreign workers, and then
those actors subcontracting to agencies in Mexico:

“in the few cases that we are aware of, we see many
problems, with recruiters double-charging employers
and workers, employers recovering recruitment costs
from workers, and workers taking on large debts.”®® The
degree to which employers are involved in or aware of
the charging of recruitment fees is not always clear. A
social worker in Ontario who provides legal and welfare
support to migrant agricultural workers told us:

“Many employers choose to ignore recruitment
risks, and they work with Canada-based
recruiters who extort workers. Farmers say to

me, ‘that’s not my business, that’s between the
worker and the recruiter’ Yes, some growers have
come to me and said, ‘I don’t like this guy, he’s a
dodgy recruiter’ But many others will continue to
use people that are widely known to have been
demanding monthly payments from workers for
their recruitment %%

An immigration consultant told us that some employers
will actively insist on not paying recruitment fees:

“dodgy employers will try to get the foreign worker to
pay the fees.”®®® An academic specialising in migrant
labour told us about instances of employers in Alberta
not charging fees upfront, but clawing back the costs
they have incurred for recruitment by placing workers
into their accommodation and charging above-

market rents to the workers.%! In British Columbia,
Saskatchewan, Manitoba, Ontario, Quebec, New
Brunswick, and Nova Scotia, employers are prohibited
from recovering recruitment fees from workers through
wages or benefits, while in Alberta the legal framework
is “limited to employment agencies, and therefore
does not have direct requirements over employers

in this respect”. Ontario, Quebec and Manitoba allow
employers to recover some costs from workers when this
is permitted by federal programmes such as the SAWP
(see above).®?

Some employers with labour needs hire through
temporary agencies, which also act as recruiters of
workers, charging them fees. This saves the employer
the transaction costs of going through immigration
procedures and places responsibility, and legal liability,
for the migrant worker on someone else. A Toronto
lawyer representing Filipino agricultural workers who
had hundreds of dollars of illegal recruitment fees
deducted from their paychecks - resulting in them
earning almost nothing for their labour - told us that
the farm they worked on was arguing that it was not
responsible because the recruiter was technically their
employer and carried out the salary deductions.®*

A major 2019 investigation by the Globe and Mail
detailed the cases of migrant workers from Mexico
and Philippines whose recruiters put them to work as
temporary labour in major fast-food and hotel chains,
deducting most of their salaries from their paychecks
in supposed fee repayments. Most of the ultimate
employers, including well-known brands, did not
respond to the newspapers’ requests for comment.®%

Ontario officials told us that in their experience, fees are
often charged by recruiters abroad before the workers
travel to Canada, and that fraudulent recruiters often
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leave minimal evidence, asking for payment in cash
and not signing contracts with workers. This made
recruitment cases harder to investigate, they said.**
Several interviewees noted the problem of pursuing
cases where payments were made to recruiters
overseas, and legislative gaps may to some degree be
responsible for this. The Canadian Council of Refugees
told parliamentin a 2016 submission that “provincial
legislation is not effective for addressing the problem
of recruitment fees in the source country”.5% A 2017

On the Move Partnership report on the recruitment
experience of Guatemalan workers in Quebec also
argued that “one of the main obstacles [temporary
foreign workers] will face when seeking the protection
of provincial regulations is the territorial limitations of
national legislation.”®” Some provinces have sought

to address this through joint liability and bonds. For
example in British Columbia, licensed labour recruiters
pay a US$16,500 financial security bond as part of their
licensing application, which can be drawn upon to repay
victims of abuse, and are liable for the actions of all their
overseas partners and associates.®

The role of Canada’s immigration consultants in

illegal fee charging has gained particular prominence
in discussions over fee charging. A representative of
CAPIC, an organisation that represents immigration
consultants, told us that, in his view, most illegitimate
fee charging is carried out by unlicensed or fake
consultants: “this is widespread. In some instances,
there are massive abuses.”® As in Mexico, there is a
major problem with “ghost” consultants who charge
workers for fake jobs. This is explored further in section
6.4. However, registered immigration consultants have
also been associated with illegal fee charging. In its
study on the regulation of labour recruitment, the IRCC
notes that “fees for immigration services and how they
are regulated alongside more traditional recruitment
services are a curious consideration in the Canadian
immigration context”.™®

Unlike recruiters, registered immigration consultants
are permitted to accept fees from prospective migrant
workers - to provide paid assistance with the completion
and filing of any immigration application to the

federal government, including work permits. In most
provinces, immigration consultants are permitted to
carry out recruitment as well, including for the same
worker, provided that they don’t charge the worker

for the recruitment services. A representative of

CAPIC explained how situations that overlap labour
recruitment and immigration consultancy typically
work if immigration consultants act legitimately

and legally: “the employer may ask an immigration
consultant to recruit employees for them. So the
immigration consultant does the recruitment, then
says to the worker, ‘if you want to sort the visa, you can
pay me’”™! This dual role opens up a grey area that has
been exploited with relative ease by those seeking to
charge workers recruitment fees. As an IRCC research
paper puts it, “if any prohibition against charging

fees is strictly limited to costs related to recruitment
services, recruiters may easily hide fees charged as
‘immigration-related’ to evade consequences.”’® The
ICCRC, the immigration consultants regulator, says in its
2020 annual report that it “continues to receive serious
complaints” with regard to registered consultants
“promising a job or accepting fees for jobs”.™ A
registered immigration consultant, who told us she
recommends that workers get their employers to pay all
consulting fees, explained what she knows of how this
works in practice:

“It’s lllegal for us to charge for assistance in a job
search, that is selling jobs. But that doesn’t mean
that it doesn’t happen. People say to the worker
‘we’re not charging you for finding a job, and
then they inflate the price for their consultancy
services to include recruitment costs. The trouble
is that selling jobs is where the money is to be
made. My colleague saw someone was charging
a worker US$20,700 to get a job that had a

LMIA. That’s an extreme example, but we know
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that when people are desperate they will take
desperate measures.”

Ajudgement by the British Columbia Court of Appeal

in 2016 found against an immigration consultant who
had bundled together recruitment fees and immigration
services in the way described above. The consultant
argued to the court that the province’s prohibition on
the charging of recruitment fees to workers was in effect
preventing it from carrying out its role as an immigrant
consultant in line with federal law (as the provision of
recruitment services and immigration advice are closely
tied), an argument the court rejected.’®

To attempt to address this blending of these two linked
roles, some provinces have introduced provisions

that either prohibit licensed labour recruiters from
simultaneously charging forimmigration consultancy
services for migrant workers destined to their

province (e.g., Manitoba),’® or require the licensed
immigration consultant to disclose if it is providing
labour recruitment services paid by an employer,

and immigration services to the migrant worker (e.g.,
Saskatchewan, British Columbia).”™®” Saskatchewan
also requires that consent be obtained from both the
migrant worker and the employer for these types of
arrangements, and prohibits a licensed recruiter from
requiring that a migrant worker purchase other services,
such as immigration consulting.™®

The regulator of immigration consultants, the ICRCC,
received 4551 complaints against its members between
2011 and 2020, an average of about 500 a yearor 10 a
week. However, only 39 consultants had their licence
revoked or suspended during this period.” As noted

in Section 4, such statistics have raised questions
about whether issues such as fee charging were being
adequately addressed, one of the factors leading to the
2019 College of Immigration Act which established a
new regulator. An immigration consultant told us that
complaints lodged with the regulator were dealt with
“ridiculously slowly”."°

704. Immigration consultant, remote interview, 4 December 2020.

In this context, some Canadian lawyers have argued
that the mixing of recruitment and immigration services,
and associated abuse, is sufficiently rife to justify the
abolition of licensed immigration consultants, so that
only registered lawyers can advise on immigration
matters for a fee.”"! Those who represent immigration
consultants argue that the payment of fees by migrant
workers to immigrant consultants for advice is essential
for their ability to have control over theirimmigration
status, and that better enforcement is needed, rather
than a prohibition: “the right of representation is
paramount. The worker loses the right of representation
if someone else, for example the employer or the
government, pays.”’*?

6.2 Arethere laws and/or policies to ensure
that the full extent and nature of costs,
for instance costs paid by employers to
labour recruiters, are transparent to
those who pay them?

The Regulation of Worker Placement Agencies (RACT)
stipulates that it is forbidden to “charge workers
requesting employment, whether in money, services or
kind, directly or indirectly, including expenses for the
dissemination and advertising of their job applications,
the cost of training courses”, and that it is furthermore
forbidden to “[a]gree directly or indirectly with the
employers to whom they provide the service, that

their fees be deducted partially or totally from the
wages of the workers placed”.”® The RACT also requires
private labour recruiters to provide the STPS with a
copy of a model contract where it is clear to workers
that recruitment services for migrant workers are to

be provided free of charge, and to disclose to the STPS
how much they charge to employers.”** However there
is no requirement in law to provide a breakdown of
recruitment costs to employers.
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The permitted allocation of costs through the
recruitment and employment process is transparent

to both workers and employers, as it is specified in

the annually negotiated SAWP employer-employee
contract. This contract breaks down the costs for airfare,
a portion of which can be recovered from the workers

in most provinces; the provision (in most provinces)

of free housing by the employer; the requirement for
the employer to register workers into provincial public
health plans and worker compensation plans; the
requirement to register workers for additional private
health insurance plans (paid by the worker); and other
detailed deductions (e.g. meals).™ As noted in 6.1, there
are question marks about whether workers are being
asked to bear costs which relate to recruitment - in
particular airfare. However this is a question of policy
substance rather than one of transparency.

Requirements on recruiters are set at provincial level
and vary as a result. As noted in section 6.1, one of
the potential routes for recruiters to exploit migrant
workers is through inflation of costs for immigration
services (if they or someone within their firm also act
as immigration consultants), to disguise recruitment-
related costs.

As a result, certain provinces have specific regulations
in place that require recruitment agencies to disclose
to workers and employers what they are paying

for, in particular, distinguishing between payment
for recruitment services and other services such as
immigration advice. The province of British Columbia
requires, for example, that recruiters conclude
contracts with employers and workers, that “in the
case of recruitment services provided to an employer,
describes the fees and expenses to be charged to the
employer and the services for each fee and expense
charged [and] ... in the case of immigration services
provided to a foreign national, describes the fees and

expenses to be charged to the foreign national and

the services for each fee and expense charged”.™
Saskatchewan also requires transparency of this kind.™”
Alberta requires that agencies can only provide non-
recruitment services to individuals seeking jobs if a
signed agreement is concluded making clear what these
services are, with reasonable fees set out.”™® Alberta

also requires all agreements with workers to carry out a
specified wording on the prohibition of fee charging for
recruitment services.

6.3 Does the government take measures to
ensure that employment contracts
are clear and transparent, including
an authoritative version in the worker’s
language, that they receiveitin
good time and that it contains all
relevant terms and conditions,
respecting existing collective
agreements?

The Federal Labour Law requires that contracts within
Mexico specify the nature of the job, establishing wages
and working conditions.™ Additional provisions must
be included in contracts for Mexican migrant workers
overseas, including confirmation that the employer

will fund the worker’s repatriation at the end of the
contract, details of living conditions, health provision,
and information about Mexican consular and diplomatic
authorities in the destination state.” The law states
contracts should be reviewed and approved by the
Federal Conciliation and Arbitration Board, though

this does not generally happen in practice for private
recruitment to North America - the US and Canada
manage unilateral labour migration systems (the H-2
and TFWP/IMP programmes respectively) and as Inedim
put it, “the Mexican government does not participate

in this system, despite the fact that it is bound by law
to verify recruitment and contracting conditions for
Mexican workers to work abroad”.”* Perhaps reflecting
this fact, 22012 amendment to the law places the onus
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on licensed Mexican agencies to ensure the veracity

of the terms and conditions promised by employers,
and they are responsible for the costs of repatriation

in cases where workers have been deceived.” The
RACT also requires private labour recruiters to provide
the STPS with a copy of a model contract for workers,
which should inform job seekers about the nature of the
work, service or services.”” There is no requirement that
workers are provided a contract in their first language,
whether that be Spanish or another language.

In practice the experience of migrant workers in this
regard depends to a significant extent on the specific
employer and recruiter they deal with. Inedim’s
assessment is that “little of what is established by law
is complied with in practice, as contractors disregard
regulations and the Mexican government is not involved
in the contracting process.””?* A 2013 CDM survey found
52% of Mexican workers recruited for the US were never
shown a written contract.”® Even when workers do

get contracts, they may not get the opportunity to give
genuine informed consent. A 2020 CDM report relates
numerous case studies of workers given contracts only
in English and/or being presented with contracts just
ahead of migrating, with no chance to review or check
them.™® One man who was recruited privately into
Canada’s agricultural sector in 2019 told us that he
didn’t see his contract until he got to the airport. The
key terms and conditions were briefly explained verbally
at that point: “they showed us the contract ... well, they
gave me the boss’s name, the name of the farm, the
place, pay, like how many hours, hourly payment, and
the deductions that would be made.””*"

Additionally CDM notes it is almost unheard of for
indigenous Mexican migrant workers - who increasingly
make up a significant proportion of migrant workers

to the United States - to receive a contract in their own
language: “some of the indigenous speakers interviewed
for the report stated that they did not understand or
understood very little what the contracts stated”.”®

722. Ley Federal del Trabajo, Article 28-B, 1 April 1970.

For workers recruited through the SAWP, the Mexican
government effectively acts as recruiter and there are
detailed provisions relating to contracts. Workers all sign
a standard employment agreement which is publicly
available in Spanish as well as English, and French.”™
The standard agreement, which is amended each year
following discussions between the two governments
and Canadian employers, includes all relevant terms
and conditions, as well as workers’ rights and their
responsibilities. Migrant workers recruited through the
SAWP told us they had received employment contracts
in Spanish prior to migrating. Some felt confident with
the content of contracts, particularly workers who

have been through the programme many times: “on
your paper it’s stipulated where you’re going, which
employer, how long you’re going for, how much you’ll be
paid.””® Nevertheless, workers said it was not unusual
for colleagues not to scrutinise some documents
properly. One worker told us: “what happens is they give
us an envelope of papers and that’s where they include
your rights and obligations. But there are many people
who have not read them... They say, ‘what paper?’”™!
Other workers told us that in their pre-departure
orientation (see section 8) such issues were discussed,
but more effort may be needed by the STPS to talk
workers through the key provisions of their contracts.

Some workers expressed frustration that they had no
ability to negotiate alterations to the contract, which is
set by the governments and employers and cannot be
individualised. One worker noted the fact that worker
organisations were not at the table in determining this
contract (explored further in section 9), which he argued
was not like a contract in the normal sense:

“It’s not really a contract, it’s a deal that has
a memorandum of understanding... we are
not allowed to organize ourselves to make
demands.”?

The standardised SAWP contract lacks clarity on a
number of issues, which cannot be standardised due to
the differing provincial labour standards. The contract

723. Decreto por el que se reforman, adicionan y derogan diversas disposiciones del Reglamento de Agencias de Colocacién de Trabajadores. Article 23 VI, 21 May 2014.

724. Alejandra Constanza, Ancheita Pagaza and Gisele Lisa Bonnici, “Quo Vadis? Recruitment and Contracting of Migrant Workers and their Access to Social

Welfare”, INEDIM, (February 2013).

725. Centro de los Derechos del Migrante, “Recruitment Revealed: Fundamental Flaws in the H-2 Temporary Worker Program and Recommendations for Change”,

(2013):5.

726. Centro de los Derechos del Migrante, “Ripe for Freedom: Abuses of Agricultural Workers in the H-2A Visa Program”, (2020).

727. Remote interview, 2 July 2020.

728. Centro de los Derechos del Migrante, “Ripe for Freedom: Abuses of Agricultural Workers in the H-2A Visa Program”, (2020).

729. Government of Canada, “Contrato de trabajo para trabajadores agricolas temporales Mexicanos en Canada - 2020”, (7 February 2020).

730. Remote interview, 16 July 2020.
731. Remote interview, 29 July 2020.
732. Remote interview, 9 August 2020.

MEXICO TO CANADA: FAIR RECRUITMENT IN REVIEW

113


https://www.gob.mx/cms/uploads/attachment/file/156203/1044_Ley_Federal_del_Trabajo.pdf
https://www.dof.gob.mx/nota_detalle.php?codigo=5345536&fecha=21/05/2014
http://s3.amazonaws.com/migrants_heroku_production/datas/2428/QUOVADISINGLES2013_original.pdf?1502679855
http://s3.amazonaws.com/migrants_heroku_production/datas/2428/QUOVADISINGLES2013_original.pdf?1502679855
https://cdmigrante.org/wp-content/uploads/2018/02/Recruitment_Revealed.pdf
https://cdmigrante.org/wp-content/uploads/2020/04/Ripe-for-Reform.pdf
https://cdmigrante.org/wp-content/uploads/2020/04/Ripe-for-Reform.pdf
https://www.canada.ca/en/employment-social-development/services/foreign-workers/agricultural/seasonal-agricultural/apply/mexico-spanish.html

114

does not contain any reference to collective agreements,
as agricultural workers in Ontario and Alberta are not
able to join trade unions, as noted in sections 2 and 9.
Language in the contract regarding hours of work and
overtime is broad and non-prescriptive. The Canadian
Agricultural Human Resource Council details the
provinces that currently exempt agricultural workers

in almost all agricultural sub-sectors from coverage
under key provisions of their respective employment
standards legislation, including hours of work, rest days,
overtime, and vacation days.” The variation between
provinces and the exclusion of agricultural workers from
key provincial standards undermines the role that the
standardised SAWP contract plays in terms of spelling
out workers’ specific rights and entitlements ahead of
their decision to migrate - and leaves them dependent
on their relationship with their employers for key
elements of their treatment.

For employers hiring through the TFWP but outside the
SAWP, there is a requirement for employers to provide a
copy of the employment contract - signed by both the
worker and employer - to Service Canada, as part of the
process to obtain a LMIA.”* A model contract is provided
for employers to use as a basis, which includes explicit
reference to employers’ responsibility to cover airfare
costs and that no recruitment costs will be recovered

by the employer. The aims of the contract, according to
Service Canada, include to “articulate the employer’s
responsibilities and the worker’s rights” and to “help
ensure that the worker gets fair working arrangements.”’*
Employers are also required to provide migrant workers a
printout of the approved LMIA that covers the terms and
conditions of their employment in Canada, and workers
must submit this document as part of the process to
apply for a work permit.”® There is however no federal
requirement that the contract be made available in

the worker’s language. One Mexican worker recruited

by a private recruiter for a job in Quebec told us his
employment contract was only provided in French: “If |
wanted to check anything in it, | would have scanned it
and translated it online.”™” Within the SAWP, contracts
must be provided in Spanish as well as either English or
French.™

6.4 Are there effective measures to prevent
contract substitution?

Under the Federal Labour Law, recruitment agencies
are responsible for ensuring the “veracity of the
general working conditions offered, as well as those
relating to housing, Social Welfare and repatriation

to which workers will be subject.” Where workers are
deceived about their working conditions, the law holds
labour recruiters responsible for covering the costs of
repatriation.”™ The RACT includes financial penalties if
provisions in the law or the regulation are violated.™®

In practice it is not uncommon for workers to find that
terms and conditions they were promised in Mexico do
not materialise on arrival. A 2020 CDM survey of Mexican
H-2A workers in the US found that 44% were not paid the
wages they were promised: “many find that when they
arrive in the U.S. conditions are far different from those
promised.”’ Recruitment agents are incentivised to
make false promises about wages and other conditions
(accommodation, the type of work), in order to persuade
workers to pay them fees and to deliver the workers that
employers want. As SPLC notes, promises may extend

to immigration status: “recruiters often exploit workers’
desperate economic situation by deceptively promising
them lucrative job opportunities and even green cards or
visa extensions.”™? Media reports have also highlighted
the practice among recruiters of falsely promising
pathways to permanent residency to Mexican migrants
seeking jobs in Canada.™
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There are many concrete examples of such practices
when workers seek to find employment in the US,

the main destination for Mexican migrant workers. To
participate in the H-2 program, “migrants may negotiate
with recruiters that employers have contracted to

fill their H-2 allotment; however, recruiters do not
provide contracts and may promise high wages ...
employers may pay them a lower rate than promised”.
Once workers are in this situation, it is very difficult to
challenge the situation without risking deportation,
as “employers threaten to call U.S. Immigration and
Customs Enforcement (ICE) to report that temporary
workers ‘abandoned’ their work (making them
unauthorized workers)”.™*

As noted in section 6.1, many recruiters sell fake jobs.
Officials at the Mexican consulate in Toronto said

that some private recruiters “promise workers false
jobs, charge fees, and then take advantage of Mexican
nationals after they arrive in Canada”’* A Canadian
social worker, working with migrant workers in Ontario,
said it was not uncommon for Mexican workers to arrive
at Toronto airport and not meet the recruiter who was
supposed to be there; only at this point did they realise
they had been tricked into paying for non-existent jobs.
She said that workers often seek support from other
migrant workers in this situation.™¢

The Contratados initiative, developed by CDM, allows
migrant workers from Mexico to post reviews, with a star
system, of recruiters and recruitment agencies, whether
licensed or not. Contratados told us the site receives
29,000 visits a month, with the majority being workers
searching for information on employers and recruiters.
Areview of the database in some cases shows cause

for serious concern with regard to deceptive practices

in respect of certain recruiters.”” One recruiter, for
example, was accused of fraud by the majority of the 16
workers who posted reviews over a two year time period,
between 2019 and 2021, alleging that the individual
charged between 4000 and 8500 pesos (US$200 to
US$425) for jobs in the United States, only in many
cases to then transport them across the border without
documentation and abandon them. One worker reports:

“We want to report this person, we don’t know how to
notify the American consulate, they charged us 4,000
pesos [US$200] for passing over the bridge only”.™®

CDM’s 2013 report found that one in ten workers paid for
non-existent jobs.” The Chambamex case presented a
rare case of the defrauding of migrant workers attracting
attention at a national level in Mexico, due to its scale.
The agency defrauded more than 3,000 Mexican workers
in 19 states out of 60 million pesos (approximately
USS$3M) between December 2012 and April 2013 with

the promise of jobs in the United States and Canada.
Aresearcher at the National Network of Agricultural
workers told us that, “Chambamex was the first time
that a case with these characteristics came to light in
Mexico. Previously there had never been anything like
this in the press or the media, on false recruitment or
fraudulent recruitment.” ™°

A senior STPS official told us that previously, when
workers received overseas offers from private
recruitment agencies, they could send the information
to the STPS to review the veracity of such offers, either
through embassies or other networks. In many cases,
the STPS would advise workers it could not verify these
offers, since they appeared on social networks and
there was no identifiable recruitment agency in Mexico,
Canada or the USA. However, such programmes had
been stopped in 2019 due to austerity measures.”™ It is
clear that such practices take place in licensed recruiters
as well as unlicensed ones. Licensed agencies may
advertise genuine jobs in the US or Canada, but charge
many more workers than they have jobs available. A
Mexican migration expert told The Guardian in 2019 that,
“a recruiter can advertise 500 jobs and really only have
100 vacancies. Some will get a job, others will pay a fee
and get no job”.72 STPS officials told us that they were
aware of licensed agencies selling fake jobs.

Mexican workers who migrate through the SAWP, which
is monitored by the Mexican government both countries,
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and overseen by private Canadian administrators, may
not in most cases experience the kinds of fully-fledged
contract substitution or deception that some Mexican
workers who migrate through private recruiters are
subjected to. For example, workers are in the vast
majority of cases employed at the farms specified

in their contracts. Nevertheless, within this overall
framework, there are routinely complaints about
employers failing to deliver on the full terms outlined in
workers’ contracts. Rosa Maria Vanegas Garcia, author
of a major study on the SAWP between 1974 and 2014,
told us that, “while better employers do respect the
contracts, others do not.”* A social worker working with
migrant workers in Ontario argued that while blatant
fraud in the recruitment process was not common in
the SAWP, that did not mean workers’ experience was
free of abuse: “I think it’s accurate that SAWP workers
from Mexico typically are not experiencing that type

of violation involving fraudulent recruiters and fee
payment. But when they get here, there is a whole
range of forms of exploitation.””* A Mexican NGO also
told us that, “the problems of the SAWP are in the
employment part of the programme, not so much in the
recruitment.””>® Complaints raised by workers include
being asked to carry out different forms of agricultural
work than they were hired for, as well as underpayment,
excessive working hours, illegitimate pay deductions,
and provision of inadequate accommodation. Awoman
employed in Saskatchewan told us that she was hired
to work in a greenhouse, where she worked from 0430
through until 2100 at night. After two months she was
subsequently moved to working in the fields: “they sent
me to the field, though | was never hired to work in the
field... there they took out the potatoes with a tractor,
and we had to walk on our knees gathering it.” The
hours she worked in the field were irregular and she told
us that the employer had underpaid workers for these
hours.™®

Other SAWP workers told us their conditions were

broadly in line with their contractual expectations. There

is limited available data about the precise prevalence
of such concerns among SAWP workers. In Ontario,
between 2011/12 and 2014/15, the most common
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violations validated by Employment Standards Officers
among agricultural workers (which include but are

not limited to SAWP workers) were for unpaid wages
and termination pay, while other common violations
included public holiday pay and illegal deductions

from wages. A 2019 study analysing these figures and
comparing them against other industries finds that,
“although the number of employees in agriculture that
complain is quite low, those that file complaints are
often found to be owed large sums of money” - raising
concerns about the number of workers who may

not be raising complaints out of fear of the potential
reprisals (see section 1.6 and 7).%" In 2017/2018, ESDC
completed 402 inspections in primary agriculture (at
least 336 of which were of SAWP employers), identifying
127 employers (32%) which needed to address

issues. About half of employers had to make changes

to accommodation, about a quarter had to correct
wages, and the remaining quarter had to correct other
working conditions and questions related to workers’
occupations. Notably, ESDC reported that 40% of the
“workable tips and allegations” it received nationally
were in the agriculture sector, but the sector only made
up 14% of the national inspection programme that year,
suggesting it was relatively under-inspected given its risk
profile.™®

A representative of the Canadian Farmers’ Association
said:

“I'think the programme has got better, and I’'m
sure there were issues in the past that would

not happen now. There can be very blanket
statements made about the scale of problems.

I don’t think abuse is endemic. That said | won’t
say it’s just a few bad apples - we shouldn’t

just dismiss this issue. We continue to work
incrementally on these concerns. The main issues
that we tend to hear about most frequently
involve housing conditions and issues with pay.”°

A senior Mexican official, speaking prior to Covid-19,
said the main issue that they had raised with the
Canadian government in recent years was farms failing
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to provide adequate accommodation for the number
of workers they had hired. Housing conditions rose to
the fore during the Covid-19 pandemic, given the need
for workers to socially distance from each other and
the difficulty of doing so in cramped living spaces on
many farms. Several workers told us of accommodation
that does not meet the “clean, adequate” requirement
set out in the SAWP contract. One commented of his
accommodation in a British Columbia farm: “I have

my little house in Mexico, but there | do not have rats
grunting at me, where | am even afraid that they are
eating my food.”™ A man from Jalisco returning for his
second season in Ontario told us that, “we reported to
the consulate that there are too many workers sleeping
in the same house. The conditions are not right for so
many people. We are 20 people in a single house, with
only 2 stoves.”™®!

As noted in section 6.3, there is a requirement for
employers to provide a copy of the employment
contract - signed by both the worker and employer

- to Service Canada, as part of the process to obtain

a LMIA."®2 Immigration officers are required to assess
the genuineness of a job offer before approving work
permit applications.”™ Once workers have arrived

in Canada, employers can change the terms and
conditions offered to workers and outlined in the LMIA
and are not required to inform IRCC of these changes.
However, they must provide evidence of an “acceptable
justification” for any such changes - they can be found
non-compliant if inspectors find they have made
changes that affect workers “negatively” (for example
reducing hours worked or salary), and they have not
applied for a new work permit with a new job offer.”®
Beyond financial penalties for non-compliance, the
IRPA also classifies recruitment into Canada by means
of “fraud or deception” as an offence of trafficking.”
This is punishable by life imprisonment and/or a fine
not exceeding US$830,000.7 Separately, under the
Criminal Code’s definition of trafficking, the question of

760. Remote interview, 6 July 2020.
761. Interview, Mexico City, March 2020.

whether an accused person uses deception is one of the
determinants of whether they have exploited someone,
and thus whether the case amounts to trafficking.”®

In 2017/2018, ESDC noted that at least some employers
were found non-compliant for reasons related to
“genuineness” of the job offer.” Data available on
companies that have been penalised under the ESDC
inspection programme indicates that between 2015 and
2020, 53 companies were penalised solely because “pay,
conditions, or work didn’t match offer of employment”,
with average fines at US$2,000. Eight companies were
penalised because they “couldn’t show that offer of

employment was true”, with an average fine of US$2,000.

For issues that suggest more a more serious divergence
from the worker’s contract, fines are heavier and there
have been fewer penalised companies: three companies
were penalised both because they “couldn’t show that
the job description on the LMIA application was true”
and because “pay, conditions, or work didn’t match
offer of employment”, and were fined an average of
US$18,500. Nine companies were fined for not being
“actively engaged in [the] business that [the] worker
[was] hired for” and not producing documents on
request, with an average fine of US$11,400.

According to a 2014 Metcalf Foundation report,
deception over terms and conditions is a significant
problem: “many workers ... arrive in Canada to find
that the job they were promised does not exist, that it
is significantly different from what they were promised,
that it is different from what appears on their work
permit, or that it is for a much shorter period than
promised. The worker does not learn of this contract
substitution until after they are physically in Canada.”
This has the effect, the report says, of forcing them “out
of status” and placing them in a position of reliance

on their recruiter.”® Workers interviewed for a 2014
study of labour trafficking in British Columbia, which
was supported by the province, reported that “they
were lured to Canada with offers of false jobs and were
tied to exploitative work because of illegal recruitment
fees charged by third party recruiters. Recruiters could
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easily control newly arrived workers through a mix of
tactics including threats of deportation and promises

of regularization of immigration status”. WCDWA, who
led research for the report, said the prevalence of

such practices was increasing.” The issue of migrant
workers being forced out of status by arriving to find that
promised jobs are non-existent has been a particular
problem for caregivers. According to Caregivers Action
Centre data cited by the Metcalf foundation, at least

19% of members surveyed arrived in Ontario to find the
job they were promised was false.”™ The Association

for the Rights of Household Workers submitted to a
parliamentary review in 2018 that “workers arrive in
Canada and discover that the job they were promised no
longer exists, either because the employer’s need for the
worker legitimately expired during the delay between
the job offer and the arrival of the worker, or because

the job offer was fraudulent (known as ‘release upon
arrival’).”’” Advocates argue that the closed work permit
that most low-wage migrant workers are bound by -
combined with the debt they have taken on to fund their
migration - leaves them in a precarious position in such
eventualities, and in order to remain in Canada they take
on new work as undocumented workers, placing them at
heightened risk of exploitation.

As noted in section 6.1, the Globe and Mail’s 2019
investigation featured exploitative immigration
consultants who promised migrant workers from several
countries well-paid jobs with the prospect of permanent
residence, in return for exorbitant fee payments.

As noted in section 5.3, prosecution by the CBSA of
immigration consultants for fraud is quite rare and
between 1 January 2014 and 31 December 2018, only

11 convicted consultants served time in prison for such
offences.”” Prosecution of human trafficking for labour
exploitaiton in Canada is also not common - as noted

in section 5.3, there are about 2-3 convictions a year.

A social worker supporting migrant workers in Ontario
told us a significant problem in the state’s response to
cases of fraudulent recruitment was that if cases didn’t
reach the criminal code’s threshold of trafficking - i.e.

if deception over work visas was not clearly linked to a
intent to exploit the individuals in question - they tended
not to be pursued by law enforcement:

“People from Mexico routinely arrive at Toronto
airport, the job that was promised for them does
not materialise and their recruiters disappear.
Would I consider that trafficking if there is no
exploitation at the end? I've tried to get RCMP to
deal with this, but it’s not going anywhere from
a criminal justice perspective if it doesn’t meet
the threshold of trafficking. Crown prosecutors
must understand immigration law as well as
trafficking law.”™

6.5 Does the government have policies or
practices to ensure respect for the
rights of workers who do not have
written contracts?

The Federal Labour Law requires that employers hiring
migrant workers for overseas work provide them with
an employment contract and job offer information in
writing,”™ and not providing a written contract would
in itself represent a breach and would legally result in
penalties outlined in the law.”™

Recruiters regularly take workers’ money without giving
them any form of written contract or job offer. More than
half of workers surveyed by CDM for their 2013 report

did not receive a copy of their job contract.” This is
particularly likely to happen when such jobs are illusory.
A senior STPS official told that “there is no document
that the workers sign, it’s an oral contract. At the end it

is the worker’s word against that of the recruiter.” The
practice makes it even less likely that workers are able

to challenge fraudulent recruiters by complaining to the
government. The official told us of a specific case he was
aware of, a recruiter who had been named by a series of
workers for charging for jobs and then cheating workers:
“the problem is to prove the facts. The problem is that
the evidence is minimal, since the workers have no way
to prove the facts, it is all verbal and in cash.”™
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Canadian courts have indicated that oral employment
contracts are protected and can be enforced. For
example, a 2019 Ontario Divisional Court judgement
reinforced the principle that “settlements are enforced
so long as the parties have agreed on the ‘essential
terms’”.’™

For migrant workers, under immigration law, there
should be no instance under which they do not have
contracts. As noted in sections 6.3 and 6.4, migrant
workers in low-wage occupations in Canada must have a
written contract as part of the process to receive a work
permit authorizing them to work and enter Canada.
Federal immigration law does not, in effect, allow for
migrant workers without contracts - a migrant worker

without a written contract is therefore highly likely to
be an undocumented worker, who has been forced
“out of status”. Experts have told us of cases of Mexican
migrants who arrive in the country, having travelled

on the ETA scheme as visitors, with no contract but
under the impression - conveyed verbally by recruiters
- that a job exists for them. In many cases such workers
are simply left to fend for themselves, while in other
instances recruiters may pressure them to work in a
different job from the one they were promised.

Despite the potential protection for oral contracts under
the law, any migrant worker seeking to claim rights arising
from a verbal agreement would by definition be out of
status and at risk of repatriation. As discussed in section
7.4, undocumented workers may therefore be reluctant
to seek to uphold the terms of their oral contract.

779. Ontario Superior Court of Justice Divisional Court, “Chete, Lada, and Chung v. Bombardier Inc., 2019 ONSC 4083 (CanLll)”
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Assessment against the
Five Corridors indicators:

7.1 Do workers irrespective of their presence in the country or legal status have
access to free or affordable grievance / dispute resolution mechanisms in cases
of abusive/fraudulent recruitment?

7.2 Are grievance mechanism processes accessible in practice, rapid and free of
complex administrative procedures?

7.3 Are workers provided with remedy including compensation as a result of such
grievance procedures?

7.4 Are workers raising grievances and whistleblowers effectively protected from
retaliation, including deportation?

7.5 Are workers provided with free independent legal advice on judicial and non-
judicial options to raise grievances and seek remedy?

7.6 Does the origin state provide effective and timely consular support through

its missions to workers who have been subjected to fraudulent or abusive
recruitment?
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Access to grievance mechanisms, provision
of remedy and accountability

“Mexico [the Consulate] will always be on the side of the employer, always, always the same suggestion from them
will be to return to Mexico. Instead of solving the problem: return to Mexico. If you are not happy anymore, go back [to
Mexico]. But how? How am I going to go back to Mexico if this is my job?”

Mechanisms for Mexican migrant workers to hold
exploitative recruiters accountable are not fully
developed. Under the law, labour recruiters are
liable for repatriation costs if a worker is deceived
regarding their working conditions overseas, but
the law and the regulations make no provision for
other forms of remedy or compensation for migrant
workers. Workers can request an inspection of
recruiters through the STPS or complain to the
Public Ministry (Ministerio Publico) if they have
been defrauded, but in practice, inspections of
labour recruiters responding to complaints are
very rare. Migrant workers who file complaints
face blacklisting by recruiters, and this deters
others from making complaints. For SAWP workers
in Canada, Mexican consulates in Canada, which

operate a 24/7 hotline, are the designated first point
of contact for workers who have a grievance. Their
approach is to seek mediation and if this cannot be
achieved, to explore options for workers to transfer
employers - only raising cases with the Canadian
authorities if they have reason to suspect a violation
of federal or provincial law. The consulates have a
heavy workload and their resources are stretched
thin. Both workers and those who support them
have repeatedly raised the tendency of consular
staff to side with employers, apparently fearful

of dissuading agricultural employers from hiring
Mexican workers. Nevertheless, trade union
representatives and other experts noted that
Mexican consular staff are often proactive and
committed to supporting workers with grievances,
and most agree that the enhanced authorities the
SAWP awards to origin state officials improves
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workers’ abilities to raise complaints, as compared
to workers outside the SAWP.

Canada has a proliferation of mechanisms to accept
complaints from workers. Indeed some experts
argue that Canada’s labour protection systems

are too heavily dependent on workers complaints
and are insufficiently proactive. Complaints can

be raised in a range of ways, with the nature of the
issue determining the path taken: workers can for
example pursue a provincial employment standards
claim; provide a “tip” to federal authorities for
non-compliance under the TFWP; make a claim

of discrimination under provincial human rights
codes; file a complaint to the national immigration
consultants regulator; and/or a criminal complaint
of trafficking. It can be confusing for workers

to know which is the appropriate complaint
mechanism to pursue. There is no funding for legal
aid for migrant workers bringing employment
cases, unless they can be classified as trafficking, so
workers are often reliant on intermediaries in civil
society organizations and unions to support them.
With such support, workers can and do file cases
successfully, most commonly being awarded back
payment of wages owed to them. Seasonal workers
can be reluctant to make complaints as processes
are time-consuming, with federal complaints
taking around 200 days - normally longer than their
time in the country. The most important barrier to
workers raising grievances is the fear of retaliation,
in particular contract termination and repatriation.
Employers can terminate any worker who has been
employed for less than two years by providing
between 7 and 14 days notice depending on the

Recommendations to the Mexican
government:

Increase resources for consulates in Canada,
and explicitly instruct officials that their priority
consideration must be the safety and dignity of
workers. Ensure that details of all complaints by
Mexican workers regarding their employers are

communicated to Canadian federal and provincial

THE FIVE CORRIDORS PROJECT:

province, or by providing payment in lieu of notice.
Workers who have been employed for shorter
periods of time can be terminated without notice.
Combined with the closed work permit that is an
integral part of the TFWP, this reduces the likelihood
of workers making a complaint, as employers have
the ability in practice to terminate the workers

and repatriate them. In 2019, the government
introduced the Open Permit scheme for vulnerable
workers, “to provide migrant workers who are
experiencing abuse, or who are at risk of abuse,
with a distinct means to leave their employer.”

It is currently too early to tell if the scheme will

be effective in increasing workers’ confidence in
accessing grievance mechanisms by significantly
diminishing their fears of retaliation. Early feedback
indicates that while those who do apply have a good
chance of being successful, applying for the scheme
is complex and challenging for workers who do not
have assistance from civil society or union groups,
something the government has acknowledged.
Workers and worker organizations have also

raised concerns that even if a worker receives an
open work permit to leave an abusive employer,
workers still face challenges in securing another
job, applying for employment insurance and finding
alternate housing.

2020 saw the introduction of an additional
grievance mechanism through the Canada-US-
Mexico Agreement (CUSMA) and its rapid-response
labour mechanism that applies to the three
governments. Two complaints under this new
mechanism are currently under review.

authorities, even where the consulate resolves
these through mediation.

+  Establish accessible and effective grievance
mechanisms for workers subjected to abuse
and fraud, whether by licensed or unlicensed
recruiters.

e Fully empower PROFEDET to assist Mexican
migrant workers and job seekers who have been
victims of labour recruitment fraud.



«  Follow up on complaints and keep migrants
notified to build confidence in the inspection
processes.

Recommendations to Canada’s federal
government:

«  Provide federal funding for Legal Aid to assist
migrant workers, in particular to help identify
which entity is appropriate to raise complaints
with, and to assist the filing of federal and
provincial complaints and related processes,
including obtaining open work permits in
situations of abuse.

«  Reduce the length of time taken in processing
federal complaints under the TFWP, and provide
feedback to workers on progress with these
complaints.

«  Reduce the administrative burden associated with
applying to the Open Work Permit for Vulnerable
Workers scheme, to allow workers to lodge
complaints without fear of being repatriated.

o Carryout and publish a review into the nature
of the role played by the employer-specific work
permit in preventing victims of labour abuse
from coming forward to make complaints to law
enforcement authorities.

Recommendations to the federal and
provincial governments:

« Introduce measures to prevent the rapid
repatriation of workers, similar to recent
changes introduced by Quebec; and facilitate the
continuation of inspections and compensation to
workers from federal and provincial inspections
even after the return to their countries of origin.

7.1 Do workers, irrespective of their
presence in the country, have access
to free or affordable grievance / dispute
resolution mechanisms in cases
of alleged abuse of their rights in the
recruitment process?

Under the Federal Labour Law and RACT, labour
recruiters are liable for repatriation costs if a worker is
deceived regarding their working conditions overseas,
and they must provide an advance security deposit to
the STPS to cover these costs.™ Recruiters can also be
fined between 50 and 5,000 times the minimum wage
for breaches of the law and the regulations.”™ Mexico’s
Federal Penal Code defines fraud as when someone
‘deceives or takes advantage of someone else for illicit
and wrongful gain’ and includes provisions for penalties
which can reach up to 12 years in prison.™?

Legally, migrant workers have access to two mechanisms
to file grievances related to labour recruiters. The first

is by requesting an inspection of the labour recruiter
through Mexico’s Ministry of Labour and Social Welfare
(STPS). The General Directorate of Federal Labour
Inspections (DGIFT) under the STPS is responsible for
enforcing provisions related to breaches by labour
recruiters. The second is by filing a complaint with the
Public Ministry (Ministerio Publico) if the migrant worker
or job seeker has been a victim of fraud. There is no cost
to making complaints through either channel.

In practice, however, government officials told us that
inspections of labour recruiters are rare, and cited as
primary reasons resource limitations, as well as the
difficulty that fraudulent recruiters rarely provide an
address or other written documentation to be able to
prove violations.™ Reports from worker organizations
also confirm that both labour inspections and criminal
investigations of licensed and unlicensed labour
recruiters are rare. A 2015 Solidarity Center report which
documented an inspection of a labour recruiter as a

780. Decreto por el que se reforman, adicionan y derogan diversas disposiciones de la Ley Federal del Trabajo, articles 28-B, 30 November 2012; Decreto por el que
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2014.
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783. Interview with senior official, Ministry of Labor and Social Welfare, Mexico City, 10 March 2020; Interview with senior official, General Directorate of Federal
Labour Inspection, Ministry of Labor and Social Welfare, Mexico City, 2 March 2020.
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result of complaints by civil society organisations said
this was “one of the first times [STPS] had ever used

this power”.”® A 2019 report by CDM cites the case of a
recruitment agency Chambamex, which defrauded more
than 3,000 Mexican workers in 19 states out of more than
20 million pesos (approximately US$1 million) between
2012 and 2013 with the promise of jobs in the United
States and Canada: “despite the scale of the fraud,
Mexican authorities systematically failed to investigate
complaints against Chambamex. Only one attorney
general’s office in one of the affected states processed
and investigated the complaints.””® CDM told us that
when they request inspections - including of unlicensed
agencies - from STPS, “they do happen, though with
mixed results.”"®

With respect to supporting worker grievances while
they are overseas, Mexican consulates in Canada also
provide general services for Mexican nationals, with
additional authorities and resources under the Seasonal
Agricultural Worker Program (SAWP). Officials told

us that under the SAWP, consulates are generally the
first point of contact for migrant workers in the event

of a problem with the employer, and that they first
attempt to mediate the problem between the worker
and the employer, but that if a case appears to be a
breach of Canadian federal or provincial laws, they
then refer those cases to the appropriate Canadian govt
authority.™ According to a former Mexican government
official, consulates help workers resolve approximately
80% of complaints (including through transfers to

other employers if requested by the worker), and only
in approximately 20% of cases there is a need to refer
complaints to Canadian federal or provincial officials.™®
If a problem between an employer and a worker cannot
be mediated, and alternate employment cannot be
found for a transfer, the former official said that workers
are generally repatriated.”™ A Senior STPS official also
told us that an additional penalty mechanism under the
SAWP is the ability for Mexico to ban employers from
hiring Mexican migrant workers under the SAWP, which
is used in more serious cases of abuse by employers.”™°

In Canada, there are a range of mechanisms for
workers to file grievances, all of which are free. The
responsible agency depends on the type of violation by
the employer, immigration consultant, and/or labour
recruiter.

At a federal level, if the employer is non-compliant in
relation to the requirements that led to the hiring of the
migrant worker, workers or others can submit “tips”
or complaints to ESDC, who can initiate inspections of
employers in response.’ In 2017/18, ESDC received
1,233 tips or complaints regarding possible employer
non-compliance, and referred 527 or 42% onwards

for an administrative inspection or for a criminal
investigation.”™? Of the tips received, “just under
40%” related to the agriculture sector”, potentially
suggesting that migrant workers, consulates, and/or
worker organizations in agriculture are responsible for
inspections in a relatively large share of cases.™

All provinces also have authorities to inspect employers
and labour recruiters in relation to breaches of
employment standards, workplace safety, and labour
recruitment on receipt of complaints by workers.
Officials of the largest province, Ontario, told us that
while it has powers to carry out proactive inspections
as well, the province conducts the large majority of its
inspections in response to worker complaints. While
statistics do not distinguish between complaints filed
by Canadian or migrant workers, in 2019/20, Ontario
initiated a total of 18,965 inspections in response to
complaints, compared to 2,490 proactive inspections.™*

The Immigration Consultants of Canada Regulatory
Council (ICCRC) receives complaints against
immigration consultants. In 2018-19, the ICCRC
received 488 complaints against registered immigration
consultants and 91 complaints against unauthorized
representatives. The key areas of misconduct requiring
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discipline included: “1) failing to provide services

or act within agreed timelines, 2) misrepresenting
application status to client, 3) falsifying government
documents and letters, 4) promising a job or accepting
fees for jobs, and 5) failing to cooperate with ICCRC
investigations”.* As a result they suspended or revoked
the licenses of 16 registered immigration consultants.”®
ICCRC representatives said that the organization

has insufficient authorities to inspect authorized
immigration consultants, particularly in cases when
members are non cooperative, and they hoped legislative
amendments introduced by the government in 2019,
which would give them “the ability to enter the premises
of a consultant for investigations when it suspects
wrongdoing and the ability to request court injunctions
against unauthorized consultants” would help.™”

The Canada Border Services Agency (CBSA) and/

or other investigative bodies (e.g., Royal Canadian
Mounted Police, provincial police, etc.) can investigate
an employer, immigration consultant, or labour recruiter
if they are involved in possible criminal activity either
under the Immigration and Refugee Protection Act (IRPA)
or under the Criminal Code of Canada.

Migrant workers can also bring cases against employers
under provincial human rights codes. Human rights
protections, and the mechanisms to claim them, differ
according to the province.™ Migrant workers bringing
claims against employers would generally need to
demonstrate discrimination on the grounds of a protected
characteristic, in their access to employment, housing.

With the ratification of the Canada-US-Mexico Agreement
(CUSMA) in July 2020, the three participating countries
added a new grievance mechanism for migrant workers.
CUSMA introduced a new binding labour chapter that
includes commitments for all three governments to
maintain its statutes and regulations consistent with the
ILO Declaration of Rights at Work, including on freedom

795. ICCRC, “Annual Report 2019”
796. ICCRC, “Revocations, Suspensions and Restrictions”

of association, and on the elimination of discrimination
in respect of employment and occupation.”™ The CUSMA
also requires each government to protect migrant
workers under its respective labour laws, and introduces
a rapid-response labour mechanism for parties to
address complaints.®® The agreement provides for the
creation of “arbitral panels, consisting of independent
candidates having the appropriate qualifications, to
assess whether a party has violated its obligations”.8*

As of June 2021 there were two complaints under
consideration, with the first one being presented by CDM
to the Mexican government in March 2021. The complaint
argues that Mexican female migrant workers are being
discriminated against under the US H2 programs, and
that this has resulted in situations of female workers
facing violence, abuse, and lower salaries.®? The second
complaint was filed by US and Mexican unions and
“accuses auto parts manufacturer Tridonex of harassing,
beating and firing hundreds of workers at its factory in
Matamoros in the northern state of Tamaulipas, Mexico”
to discourage union activity.

7.2 Are grievance mechanism processes
accessible in practice, rapid and free of
complex administrative procedures?

The STPS operates a central complaint mechanism
(Centro de Mando) operated by the General Directorate
of Federal Labour Inspections (DGIFT), for workers or
others to file complaints related to violations of the
Federal Labour Law. Information is available online
and workers or others can phone or email the DGIFT to
request an inspection. To file a complaint, the worker
must provide the name, address, and activity of the
company, name of the legal representative, identifiers
for the company, and the reason for the complaint.®
Because fraudulent recruiters rarely provide an address
or other written documentation, it is unusual for such
complaints to proceed to the investigation stage.®**
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Migrant workers can file complaints variously at the
federal or provincial level, or with the immigration
consultants regulator by phone, in person, or online,
with information sometimes provided in multiple
languages.5®

There remain issues related to accessibility of
complaints processes for migrant workers. The first is
complexity. As one analysis of access to justice under
the TFWP puts it: “when a temporary foreign worker
has a concern or a grievance, the particulars of the issue
dictate the path to resolution, whether it is the courts, a
provincial administrative body (such as an employment
standards officer or workers’ compensation board), a
federal administrative body (such as CIC) or a public

or private social service. All this makes it hard even

for a legal expert to navigate through the appropriate
channels.”®® A UFCW representative noted that the
process of gathering supporting information and filing
a federal complaint are complex, and generally require
that migrant workers receive assistance from civil society
organizations to undertake the process.®

The second is the length of the process. ESDC statistics
published in an access to information request show
thatin 2017/18, the average length of administrative
inspections was 270 days for SAWP cases and 213

days outside the SAWP. This can obviously present a
significant barrier for migrant workers, particularly in
cases like the SAWP where workers could be back in
their country of origin by the time that an inspection

is completed.®® “Because migrant workers are in
Canada for only a temporary period, moving through
adjudicative processes can be stalled or effectively
terminated when, and if, they have to leave Canada.”®®
Such issues are exacerbated by Canada’s Privacy Act

and ESDC inspection practices, which means - a Mexican
consular official and a union representative separately
told us - that authorities do not update migrant workers
or advocates on whether action is taking place, unless
and until there is a final, public determination of non-
compliance. The consular official told us that this can
discourage workers from filing complaints, since they
feel their complaints are not followed up on.51°

At the provincial level, Ontario officials told us that one
of their priorities was to maintain complaint backlogs

to a minimum and to conduct investigations and render
decisions in a timely manner. A 2016 provincial review
found that, “budgetary considerations do not permit the
hiring of enough ESOs to complete the investigation of
all complaints in a timely fashion while also maintaining
a significant proactive presence. The result is that

there is a backlog of uninvestigated and unresolved
complaints”. The report found that cases took an
average of 38 days to be assigned to the first officer
managing the complaint, and an average of 119 days to
be assigned to the second officer.?

Other fora for workers to bring complaints, such as
human rights commissions, also suffer from long delays.
A Toronto lawyer told us the Ontario Human Rights
tribunal was “intended to be accessible but is plagued
with severe delays”.82In 2021, three senior former and
serving judicial officials in Ontario argued that the
province’s Human Rights Tribunal had been deliberately
allowed to decline under the Ford administration, noting
that “Ontarians who appear before the Human Rights
Tribunal cannot be confident that their case will move
forward in a reasonable time period.”®s* Outside Ontario,
the Center for Research-Action on Race Relations has
repeatedly criticised long delays in the handling of
human rights cases at the Quebec Human Rights and
Youth Rights Commission.®*

805. Government of Canada, “Reporting the abuse or misuse of temporary foreign workers”; Government of British Columbia, “Make a complaint”; ICCRC,

«

Complaints”

806. Delphine Nakache and Paula J. Kinoshita, “The Canadian Temporary Foreign Worker Program: Do Short-Term Economic Needs Prevail over Human Rights

Concerns?”, IRPP Study, 5 May 2010.

807. Santiago Escobar, United Food and Commercial Workers (UFCW) union, remote interview, 18 February 2021.

808. Employment and Social Development Canada (ESDC), “Facts and Figures TFWP”, (26 April 2018). Obtained through Access to Information (ATI) request to ESDC
A-2018-00541, operational data and analysis of ESDC employer inspections under the Temporary Foreign Worker Program.

809. Bethany Hastie, “The Inaccessibility Of Justice For Migrant Workers: A Capabilities Based Perspective”, Allard Research Commons, (2017).

810. Government of Canada, “Report abuse or misuse of temporary foreign workers: What to tell us”; Interview with senior official, Embassy of Mexico in Canada,
Ministry of External Relations, Ottawa, 3 March 2020 Santiago Escobar, United Food and Commercial Workers (UFCW) union, remote interview, 18 February

2021.

811. Ministry of Labour, Training and Skills Development, “Changing Workplaces Review Special Advisors’ Interim Report”, chapter 5.5, (27 July 2016).

812. Louis Century, lawyer, remote interview, 20 January 2021.

813. RajAnand, Kathy Laird and Ron Ellis, “Justice delayed: The decline of the Ontario Human Rights Tribunal under the Ford government”, the Globe and Mail, (29

January 2021).

814. Jesse Feith, “Quebec human rights cases thrown out after massive delays”, Montreal Gazette, (3 February 2020) ; Elysha Enos , “Racial profiling cases against

Montreal police face long delays”, CBC, (4 October 2016).

THE FIVE CORRIDORS PROJECT:


https://www.canada.ca/en/employment-social-development/services/foreign-workers/fraud.html
https://www2.gov.bc.ca/gov/content/employment-business/employment-standards-advice/employment-standards/complaint-process
https://iccrc-crcic.ca/complaints-professional-conduct/file-a-complaint/#File-a-Complaint
https://www.researchgate.net/profile/Delphine-Nakache/publication/228275688_The_Canadian_Temporary_Foreign_Worker_Program_Do_Short-Term_Economic_Needs_Prevail_Over_Human_Rights_Concerns/links/5a2af8d5a6fdccfbbf8521fd/The-Canadian-Temporary-Foreign-Worker-Program-Do-Short-Term-Economic-Needs-Prevail-Over-Human-Rights-Concerns.pdf
https://www.researchgate.net/profile/Delphine-Nakache/publication/228275688_The_Canadian_Temporary_Foreign_Worker_Program_Do_Short-Term_Economic_Needs_Prevail_Over_Human_Rights_Concerns/links/5a2af8d5a6fdccfbbf8521fd/The-Canadian-Temporary-Foreign-Worker-Program-Do-Short-Term-Economic-Needs-Prevail-Over-Human-Rights-Concerns.pdf
https://commons.allard.ubc.ca/cgi/viewcontent.cgi?article=1446&context=fac_pubs
https://www.canada.ca/en/employment-social-development/services/foreign-workers/fraud/report-online-fraud/what-to-send.html
https://www.labour.gov.on.ca/english/about/cwr_interim/chapter_5_5.php
https://www.theglobeandmail.com/opinion/article-justice-delayed-the-decline-of-the-ontario-human-rights-tribunal-under/
https://montrealgazette.com/news/local-news/quebec-human-rights-cases-thrown-out-after-massive-delays
https://www.cbc.ca/news/canada/montreal/racial-profiling-police-montreal-1.3791488
https://www.cbc.ca/news/canada/montreal/racial-profiling-police-montreal-1.3791488

7.3 Are workers provided with remedy
including compensation as a result of
such grievance processes?

The Federal Labour Law and the Regulation of Worker
Placement Agencies (RACT) state that labour recruiters
are responsible for covering a worker’s repatriation costs
in the event that the working conditions offered to the
worker overseas were not met.®* However, with the
exception of repatriation costs, the Federal Labour Law
and the RACT are silent on other forms of compensation
that migrant workers can obtain. As mentioned in7.1,
workers can also file a complaint with the Public Ministry
(Ministerio Publico) if the migrant worker or job seeker
has been a victim of fraud. The Executive Director of the
civil society organization CDM told us that in limited cases,
it has been possible to recover fees charged to workers
and job seekers through various legal channels, including
through complaints to the STPS or a Public Ministry,
avenues that use US law, and voluntary compensation

by recruiters. She also told us that when identifying
information is available (in particular, an address), the
STPS has conducted inspections with the aim of closing
down fraudulent actors. However in many cases, workers
only have a WhatsApp number for recruiters.®®

Federal and provincial governments have varying legal
authorities to require workers to be provided with
monetary repayment when there has been a violation
of the relevant immigration or employment standards
legislation. Compensation for damages is less common.

At the federal level, employers can avoid being found
non-compliant, or reduce penalties, if they rectify
issues identified by officials and pay back workers in

cases of financial non-compliance.®*" IRCC operational
guidelines state that: “if it is determined that the actual
wages paid are different from those set out in the offer
of employment [...], the employer must either provide
compensation or (if compensation is not possible)
demonstrate sufficient efforts to do so. During an
inspection, the employer must inform IRCC of any
compensation that has been provided to all temporary
foreign workers who suffered a disadvantage resulting
from the employer’s error”.#® ESDC statistics show
thatin 2017/18, out of 402 inspections completed in
agriculture, 127 employers had to undertake corrective
actions. Of those, about a quarter required changes

to wages paid and compensation to migrant workers -
meaning that approximately 30 agricultural employers
paid compensation to workers in that year.t'® This
reliance on correction and compensation has been
criticised by some who argue it lacks deterrent effect. As
a 2020 study on federal enforcement points out, “despite
the fact that nearly half of all inspected employers are
noncompliant in the first instance, very few employers
are cited for non-compliance and punished. Rather, most
non-compliance is excused on the basis of employer
justification and payment of compensation where
applicable.”®® Furthermore, unlike provincial legislation
that allows officials to order that employers or labour
recruiters repay workers, and in some provinces like BC
can extend to seizure of assets, the IRPA and IRPR rely on
employers voluntarily providing compensation as a way
to avoid or minimize fines and/or bans.®*

In general, the relevant employment standards or
legislation provide provincial governments with
authorities to order repayment of owed wages to
workers by employers and/or labour recruiters. As

an example, the Ontario Employment Standards Act
and the Ontario Employment Protection for Foreign
Nationals Act include legislative authorities related to
orders for compensation and reinstatement of workers,
and collections.®? In Saskatchewan, recruiters and
consultants must deposit post US$16,500 to obtain

a licence, which can be used to pay workers.t Only
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Ontario publishes amounts paid to migrant workers
through inspection processes, recovering US$14,500

in 2016-17 - a figure that appears relatively low - for
violations relating to public holidays, overtime pay,

and vacation pay.®?* Compensation for damages caused
are less commonly applied: as a 2016 Ontario province
review noted, investigating officers in the province can
only require the payment of compensation for damages
in specific circumstances such as where employers have
been involved in reprisals against workers.®*

For many SAWP workers, one form of remedy is likely
to be transferring to another employer. Transferring
employer is one of the main mediation approaches
adopted by Mexican consulates in Canada, who
generally take the lead in dealing with SAWP worker
complaints. Out of 17,968 migrant workers who worked
in Ontario in 2014, 2,482 workers or 14% of workers
were transferred to other employers during the season,
suggesting that the transfer mechanism is used
relatively often. However, transfers can be initiated to
respond to drops in demand rather than because of a
complaint.’ SAWP transfers are explored in more depth
in section 1.6.

Workers who have support from civil society
organisations or unions have had some success in
bringing severe cases to court to win more significant
compensation payments. In 2015, two Mexican women
employed under the TFWP at a fish processing factory
won US$166,000 at the Ontario Human Rights Tribunal
after being subjected to repeated sexual harassment and
abuse by their employer.®” This was a 7 year case that
was supported by a union, a legal support centre and a
civil society organization.

Despite a landmark 2017 Ontario court decision,
significant concerns continue to be raised by civil
society organizations about the practice of “deeming”
in tribunals relating to compensation for workplace
injuries, including in a 2019 submission to the UN
Committee of the Rights of Persons with Disabilities.®®

This practice has particularly affected migrant workers,
who have been denied compensation after being injured
and returning to their home countries, because courts
deemed that they could take up alternative minimum
wage roles within Canada, despite the fact that they had
no right to return to Canada.®®

Currently there is no specific mechanism, beyond court
action, for workers to receive compensation in the

event of fraud committed by immigration consultants.
However, a law passed in 2019 that is currently in

the process of implementation may change this, as it
includes a proposal to establish a victims’ compensation
fund to support clients harmed by wrongful conduct by a
consultant.®°

7.4 Are workers raising grievances and
whistleblowers effectively protected
from retaliation?

Mexico’s Federal Labour Law does not regulate
whistleblowing or provide any specific protection
for whistleblowers. However, certain protections
are provided under discrimination provisions, as
an employer cannot unfairly discriminate against a
whistleblower on the basis of whistleblowing.®*

Information on the few available cases suggests that
when migrant workers file complaints, there is a
significant risk of retaliation with little or no protections.
In 2014, after ProDESC and the Sinaloa Workers’
Coalition placed a successful complaint against a
recruiter with the STPS, workers were blacklisted by
employers and recruiters for their activism, and others
“have become afraid to step forward.”®* The Solidarity
Centre notes that the group was careful to choose its
first case in a distant state: “Such a target raises far fewer
concerns of retaliation than taking on a local recruiter
with relationships in the community, which the workers
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fear would lead directly to blacklisting.”®** ProDESC
told us, “most of the time the recruiters are part of the
communities. That is why it’s so complicated.”®*

In 2007, Santiago Rafael Cruz, an organiser from a US
union who worked in the union’s office in Mexico was
killed, allegedly by labour recruiters, for his work on the
payment of illegal fees to Mexican recruiters.5*

In the case of the SAWP, the Mexican authorities
themselves have been accused of retaliating against
workers. In 2014 the British Columbia BC Labour
Relations Board ruled that Mexican government and
consular officials blacklisted migrant workers who
were suspected union sympathizers from returning to
Canada.®*

The Criminal Code of Canada makes it a criminal
offence for an employer to retaliate, or threaten to
retaliate, against a worker in relation to a complaint

to the authorities, with a maximum penalty of 5 years

in prison.®*" Provincial employment legislation also
includes protections for worker whistleblowers. For
example, the Ontario Employment Standards Act
prohibits employers from penalizing or threatening

to penalize workers for filing a complaint, and more
generally, for trying to exercise any rights under the Act.
In cases where an employer still penalizes a worker, an
officer can order the employer to reinstate the worker to
their job, or to compensate him/her for any loss incurred
due to a violation of the Act.5%®

Despite such protections, employers can fire any worker
who has been employed for less than two years by
providing between 7 and 14 days notice depending

on the province, or by providing payment in lieu of
notice. Workers who have been employed for shorter
periods of time can be terminated without notice.®*
While workers can in theory challenge an employer in
court for wrongful dismissal, employers can generally

833. Ibid.

repatriate migrant workers very quickly rendering
these avenues null for the large majority of migrant
workers.®° Labour unions, academics, and worker
organizations have repeatedly raised the problem of
rapid repatriations, and consequent loss of income,

as a major concern for migrant workers. The UFCW

has argued that “fear of repatriation is the employer’s
bluntest tool in suppressing the rights of the workers.”8%
A representative of the Canadian Farmers Association
told us that in his view, such cases were less common
than was portrayed in the media. Precise data on this
issue is not available. There is nevertheless widespread
consensus about the chilling effect that the fear of
repatriation generates. A lawyer representing migrant
workers at a small claims court in Ontario told us:

“You’re not going to [submit a claim] if you rely
on your employer. The problem is most extreme
with closed work permits. Your immigration
status is tied to satisfying that employer. They
effectively have the power of deportation... You
could have the best tribunals in the world but
who is going to use them? With the SAWP and
similarly with the TFWP agriculture stream, tying
the workers to one employer is really fatal to any
meaningful access to justice.”*

Areport by the Vancouver Migrant Workers Center
additionally argues that “the hesitancy to voice
complaints is particularly problematic given that the
available legal mechanisms for enforcing rights and
obtaining remedies [in British Columbia] are complaints-
driven, meaning that if a migrant worker does not
complain, he or she has no practical access to enforcing
his or her rights.”®3 As an ILO study of the SAWP notes,
“it is very hard to administer the SAWP in ways that
avoid depressing wages and working conditions if most
workers in an area are SAWP migrants who can lose their
jobs and the right to be in Canada by complaining”.®*

Given that for migrant workers, it may be difficult to
secure another job in Canada if repatriated, a simple

834. Paulina Montes de Oca and Eduardo Villareal, ProDESC, remote interview, 15 December 2020.
835. Daniel Costa and Philip Martin, “Temporary labor migration programs: Governance, migrant worker rights, and recommendations for the U.N. Global Compact

for Migration”, Economic Policy Institute, (1 August 2018): 44.

836. Court of Appeal of British Columbia, “United Mexican States v. British Columbia (Labour Relations Board), 2015 BCCA 32”, (30 January 2015).

837. Criminal Code (R.S.C., 1985, c. C-46), part X.

838. Government of Ontario, “Your guide to the Employment Standards Act”, section on reprisals.
839. Government of Ontario, “Your guide to the Employment Standards Act”, section 17.

840. Ibid.

841. Wayne Hanley, “The Status of Migrant Farm Workers in Canada 2008-2009", UFCW, (2009): 11.

842. Remote interview with Louis Century, 20 January 2021

843. Alexandra Rodgers, “Envisioning Justice for Migrant Workers: A Legal Needs Assessment”, Migrant Workers Centre, (March 2018).

844. Philip Martin, “Migrant Workers in Commercial Agriculture”, ILO, (2016).

MEXICO TO CANADA: FAIR RECRUITMENT IN REVIEW

129


https://files.epi.org/pdf/152373.pdf
https://files.epi.org/pdf/152373.pdf
https://www.canlii.org/en/bc/bcca/doc/2015/2015bcca32/2015bcca32.pdf
https://laws-lois.justice.gc.ca/eng/acts/C-46/page-89.html
https://www.ontario.ca/document/your-guide-employment-standards-act-0/reprisals
https://www.ontario.ca/document/your-guide-employment-standards-act-0/termination-employment#section-17
http://www.ufcw.ca/Theme/UFCW/files/PDF%202009/2009ReportEN.pdf
https://mwcbc.ca/downloads/MWC_Envisioning_Justice_for_Migrant_Workers_Report.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---migrant/documents/publication/wcms_538710.pdf

130

cost-benefit analysis may tip them away from making

a labour complaint: as one study of access to justice

for migrant workers puts it, “while workers may receive
compensation for their abusive treatment or rights
violations, the existing remedial options are not likely to
provide the longer-term employment and administrative
security that often are core values and needs in
migrants’ decision-making processes in this context.”8%
For most analysts of this issue, the tied visa and lack of
job mobility (explored in section 1) that is an integral
part of the TFWP is core to the problem, significantly
reduce the likelihood of workers making a complaint
against the actors who have the ability to deny them
legal status in Canada.

In an attempt to respond to these concerns, the
government introduced the Open Permit scheme for
vulnerable workers in 2019, “to provide migrant workers
who are experiencing abuse, or who are at risk of abuse,
with a distinct means to leave their employer”. Abuse is
defined as: physical abuse; sexual abuse; psychological
abuse, including threats and intimidation; and financial
abuse, including fraud and extortion. Workers who
were eligible for the scheme can obtain an open work
permit that is exempt from the Labour Market Impact
Assessment (LMIA) process.®*¢ A government official

told us that immigration officials will make a decision
on whether abuse is likely to be happening solely on
information provided by the migrant workers, and they
will only initiate an inspection of the employer after
they have issued an open work permit to the migrant
worker.# It is too early at this stage to fully evaluate
what impact the scheme is having, but between June
2019 when this initiative was introduced, and December
2020, 800 open work permits for workers in situations
of abuse were issued by IRCC.2*® As noted in 1.6, union
representatives and others supporting workers through
this process have expressed concerns at the complexity
of the process. The UFCW told us:

“It’s very difficult - we allocate about 15-20
hours per case to assist someone. Language
is a particular issue. First you have to open an

account on the IRCC website, and there is a
long questionnaire. You have have to upload
all the forms, as well as supporting evidence
and pictures. It’s a complicated process, you
need particular software on your computer,
attachments must be less than a certain size.
There are a lot of barriers. If your work permit
has expired, you are also not eligible.”*

Furthermore, workers and advocates have told us

that even if a worker receives an open work permit to
leave an abusive employer, they still face challenges in
securing a new job, applying for employment insurance,
and finding alternate housing if the housing was being
provided by the initial employer.®® These issues can act
as serious disincentives for a worker to file a complaint
in the first place.

7.5 Are workers provided with free
independent legal advice on judicial
and non-judicial options to raise
grievances and seek remedy?

Mexico has an independent and dedicated legal support
organization under the STPS called the Federal Attorney
for Labour Protections (Procuraduria Federal de la
Defensa del Trabajo - PROFEDET), which has as a core
function the representation or provision of advice to
workers and labour unions, if they request it, before any
authority in matters related to the application of labour
standards, including in any appeals proceedings.®!

This would in theory extend to cases related to labour
recruitment as these are covered under the Federal
Labour Law and the Regulation of Worker Placement
Agencies (RACT), which fall under the responsibility of
the STPS. PROFEDET has 47 offices across the country.®
However, we have not been able to find any evidence of
PROFEDET providing assistance to migrant workers in a
labour recruitment case.

845. Bethany Hastie, “The Inaccessibility Of Justice For Migrant Workers: A Capabilities Based Perspective”, Allard Research Commons, (2017).

846. Government of Canada, “Open work permits for vulnerable workers”
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Within Mexican civil society, ProDESC has established
itself as a non-profit organization that provides legal
support to workers.®* ProDESC provided advice and
assistance in the initial establishment of the Sinaloa
Migrant Workers’ Coalition, as well as in the first labour
inspection and penalties against a labour recruiter by
the STPS.%*

In Canada, the Legal Aid system is “split jurisdiction”
and is funded jointly between the federal and provincial
Departments of Justice, with the actual service delivery
being done at the provincial level. Free or subsidized
legal assistance varies by province, but generally
assistance is provided to economically disadvantaged
individuals in criminal cases. In British Columbia,
Alberta, Manitoba, Ontario, Quebec, and Newfoundland
and Labrador, legal aid services are provided to
individuals involved in the immigration and refugee
determination system under the provisions of the
Immigration and Refugee Protection Act”®* This includes
free legal assistance for victims of sex and labour
trafficking.®

In almost all provinces, however, free or subsidized legal
assistance does not extend to workers who are pursuing
cases in administrative labour tribunals on employment

standards, including cases related to labour recruitment.

A Migrant Workers Centre (MWCBC) report noted

that “access to the proper support and guidance to
navigate the legal system is a widespread issue for
migrant workers in Canada, as most provinces do not
allow public resources such as legal aid or immigrant
settlement services to receive workers under the TFWPs
as clients.” The report found that workers instead rely
on informal channels for legal information, or (within
the SAWP) on their embassy liaison officer (see 7.6).57 A
social worker working with migrant workers in Ontario
told us how challenging it is for migrant workers to
navigate the Canadian system without legal assistance:

“For an exploited migrant worker, they know
something bad has happened. Where that fits

853. ProDESC, “Nuestra historia”

along our legal remedy system, even | am not
always sure. When we see people, they may
sometimes feel a level of comfort with their
rights under the labour code... they then come
to understand the other levels of violation

which may have occurred - sexual, violence,
harassment and so on... It’s a matter of talking
to people about what their ultimate hope is - do
they want to stay in Canada, or to work and then
go home? What do they think about pursuing
criminal justice, or making a human rights
claim? What are the different remedies open to
them? If they want to take forward a criminal
justice claim, but they don’t have status, I talk to
the police, to stop people being reported to CBSA
[for immigration offences. Then there is even the
option of bringing a civil case.”*

A 2016 review by Ontario province pointed out the
impact of a lack of legal representation for workers
involved in settlement processes with their employers,
a process which a lawyer told us can become
“adversarial”:

“Complainants are often very dissatisfied with
the settlement process. They may feel out of their
depth, unduly influenced, and even pressured in
many circumstances to settle in a way that they
feel is inappropriate... Settlement is never an
easy process. It requires honest reflection on the
merits of the case and weighing of options. It is
especially hard when you are unrepresented and
have no advice you can rely on.”®®

Civil society organisations attempt to fill this gap.
MWCBC told us that they offer free or subsidized

legal aid services to represent migrant workers

in complaints related to employment standards,
including labour recruitment.®® In 2019, they
supported a class-action lawsuit on behalf of
approximately 450 migrant workers against Mac’s
Convenience Stores and three labour recruiters, partly
related to the charging of illegal recruitment fees.®*
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857. Alexandra Rodgers, “Envisioning Justice for Migrant Workers: A Legal Needs Assessment”, Migrant Workers Centre, (March 2018).
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7.6 Does the origin state provide
effective and timely consular support
through its missions to workers who
have been subjected to fraudulent or
abusive recruitment?

According to Mexico’s Migration Law, consular offices
shall “protect Mexican nationals who are located in
their constituency”, and this extends to Mexican migrant
workers.®? The General Directorate for the Protection of
Mexicans Overseas (DGPME)®® operational guidelines
set out the services that Mexican Consulates can provide
to Mexican nationals overseas including on human
rights, immigration, penal, civil, administrative, and
labour cases (including cases related to work injuries
and unpaid wages).®** Mexico has established a 24/7
assistance line for Mexican nationals in emergency
situations under the Center of Information and
Assistance for Mexicans (CIAM), which also provides
information for migrant workers about the risks of abuse
in migration and on accessing legal assistance.®>

An academic who specializes in Mexican consular
services told us that Consulates in the US increasingly
leverage the large Mexican diaspora in the US and
associated civil society organizations, in order to support
Mexican nationals.®® Mexican Consulates in Canada,
where there is not such a large diaspora, instead have
additional authorities and dedicated funding to manage
the SAWP workers, who comprise the substantial
majority of temporary Mexican workers in Canada.

A STPS official told us that the Ministry of External
Relations (SRE) and the Ministry of Labour and Social
Welfare (STPS) jointly aim to protect SAWP workers in
three ways:

«  Empower workers so that they are aware of their
rights and report abuse to both the SRE through the
Consulates in Canada and to the STPS through the
worker’s annual end-of-season report

«  Undertake proactive visits to farms, in addition to

862. Ley de Migracidn, Article 3 XIX, 25 May 2011.

visits in response to worker complaints

+  Provide workers with the practical tools (for
example operating a 24/7 emergency hotline) to
reach out to Consulates.®’

In practice under the SAWP, Mexican consular officials
are generally the first point of contact for workers in
the event of a dispute between an employer and a
worker. Mexican officials told us that embassies and
consulates attempt to mediate problems between the
worker and the employer, and that only in cases that
are more difficult to solve, or where they identify a
potential breach of Canadian federal or provincial law,
do they refer those cases to the Canadian authorities.®®
A former Mexican consular official in Canada estimated
that consular officials resolve approximately 80% of
complaints, including through arranging mutually
agreed transfers to other employers, and only about 20%
of cases are referred to Canadian federal or provincial
officials.

Consulates face resource pressures under the SAWP
given the significant number of workers and the remote
locations of farms in Canada. Consular officials told us
that officials have to respond to a number of worker
calls, as well as through visits to farms, and that there
were cases Where workers could not be helped simply
due to the volume of requests.® An academic who
specializes in the SAWP told us that consulates did not
have sufficient staff, that they were located too far from
farms, and that officials were not adequately trained to
deal with employer-employee relations.®™

A number of migrant workers told us that in situations
where either they, or co-workers, had reached out to
the Consulate, they often did not receive sufficient or
timely support from consular officials. Workers said that
in some cases, officials sided with employers in relation
to the complaint. For example, a female worker told us:
“it is like the Consulate is more on the side of employers
than of workers, and they just tell you to take care and
behave well, and that you came to Canada to work and
not to create problems. If you have problems, discuss

863. Government of Mexico, “Documentos de interés de la Direcciéon General de Proteccién a Mexicanos en el Exterior”, (2 February 2018).

864. Secretaria de Relaciones Exteriores, “Guia de procedimientos de proteccién consular”, (2013).
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866. Karla Valenzuela, Universidad Iberoamericana, remote interview, 26 August 2020.
867. Interview with Senior official, Embassy of Mexico in Canada, Ministry of External Relations, Ottawa, 3 March 2020.
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869. Consular officials, Mexican Consulate in Toronto, Ministry of External Relations, group interview, Toronto, 4 March 2020.
870. Rosa Maria Vanegas Garcia, Instituto Nacional de Antropologia e Historia (INAH), interview, 4 December 2019.
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it amongst yourselves, talk it out well and avoid those
tensions. In other words, the Consulate ... made no
efforts to learn about the problem to solve it.”®™* Another
worker told us that, “Mexico [the Consulate] will always
be on the side of the employer, always, always the
same suggestion from them will be to return to Mexico.
Instead of solving the problem: return to Mexico. If you
are not happy anymore, go back [to Mexico]. But how?
How am | going to go back to Mexico if this is my job?”8"
This concern, that consular officials are too close to
employers, has been raised repeatedly by critics of the
SAWP programme. Notoriously, the British Columbia
Labour Relations Board confirmed in 2014 that the
Mexican authorities had identified SAWP workers who
were in contact with the Union in order to block them
from returning to Canada.®” One former consular
official, subsequently employed by a Canadian union,
testified that the consulate was “terrified” of challenging
employers and that “the priority was to keep employers
happy so they continue to request Mexicans.”®* A 2010
study argued that consular officials’ ability to represent

871. Remote interview, 16 July 2020.
872. Remote interview, 16 July 2020.
873. British Columbia Labour Relations Board, “BCLRB No. B56/2014”, (2014).

the interests of SAWP workers was compromised due
to “the vast differences between Consular officials and
workers with respect to class (exacerbated by language
differences with the many indigenous workers from
Mexico), combined with the Mexican government’s
interest in maintaining the status quo for economic
reasons.”®”

Nevertheless, trade union representatives and other
experts told us that Mexican consular staff are often
proactive and committed to supporting workers

with grievances, and most agree that the enhanced
authorities the SAWP awards to origin state officials
improves workers’ abilities to raise complaints, as
compared to workers outside the SAWP. A social worker
supporting migrant workers in Ontario told us: “In
certain contexts, it’s really helpful to have the consulate
in the community... | think their performance depends
on who is there... They can provide connections with
the community for us. But there can definitely be
conflicts.”8"
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International Migration Vol. 50 (S1), (2012).
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Assessment against the
Five Corridors indicators:

8.1 Do government websites contain relevant information regarding fair recruitment
policies, legislation, regulation, and processes? Does the government conduct
outreach, including publishing “how-to” guides online, public service
announcements on radio and/or television; or webinars etc? 136

8.2 Does the government carry out effective pre-departure orientations, including
providing training regarding workers’ rights and fair recruitment for
potential migrants? 138

8.3 Does government encourage outreach to workers by employers, workers’
organizations, compliant labour recruiters and civil society groups? 138

8.4 Does the government make labour market information publicly available so as
to inform decision making by workers, employers and labour recruiters? 139

8.5 Does the government collaborate with the ILO and the most representative

employers’ and workers’ organizations to provide education and training and
Jor conduct awarenessraising campaigns? 140
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Information provided to workers

“The sum of provincial regulatory approaches to international labour recruitment and employment is an intricate
patchwork: uneven in protections and characterized by variance in scope, content, and sanctions. And this patchwork is
further complicated by the way in which it irregularly layers with federal matters of immigration, including its laws and
programs. From any perspective, be it from the view of a migrant worker, an employer, a recruiter, or a government,

these laws are challenging to grasp at once.”

Mexican authorities provide little guidance to
workers on the recruitment process for work
abroad when conducted by private recruiters.
Government officials acknowledged to us that

they undertake few outreach and information
initiatives on the issue, and attributed this to a lack
of resources. Workers told us that their key sources
of information about migration were their personal
networks, social media, and the local offices of the
National Employment Service (SNE). Mexico devotes
greater effort on providing guidance to workers on
how to enrol in government migration programmes
than on how to ensure their recruitment by private
operators does not leave them vulnerable to abuse.
Workers departing Mexico through government
programmes - the SAWP or the LMM - receive
pre-departure training. However, stakeholders,
including workers, have expressed concerns that
the training is not as thorough as it needs to be,
and that as a result workers can leave Mexico with
limited insight into their rights under Canadian law.

There is an abundance of information about labour
rights, including for migrant workers, at both the
federal and provincial levels in Canada. Information
is available, for example, on all employers that
receive positive LMIAs, giving them authorization

to hire migrant workers. Nevertheless, given

the division of federal and provincial areas of
responsibility, it is very difficult for migrant workers,

Recommendations to the Mexican
government:

«  Provide more information to Mexican migrant
workers and job seekers, through government
websites, offices of the SNE, and other means,

or indeed experts, to navigate and keep up to

date with all the policies related to immigration,
worker protections, and labour recruitment

under the respective jurisdictions of the federal
government and the 13 provinces and territories.
Mexican migrant workers we spoke to said that
they do not generally look for information on
Canadian government websites, and that they rely
instead on social media. The recently-established
Migrant Worker Support Network (MWSN), a
multi-stakeholder initiative being piloted in British
Columbia, organizes quarterly face-to-face meetings
involving migrant workers, federal and provincial
officials, worker advocacy groups and unions,
consulates, employers and recruiters, and also
coordinates the provision of information to migrant
workers at airports on arrival. The MWSN, which the
federal government recently announced that it will
expand into other provinces, is the best example of
good practice in Canada in relation to the provision
of information to migrant workers. A 2017 House of
Commons committee review on trafficking made
better provision of information to migrant workers
a key recommendation and suggested that by doing
so, Canada could avoid having to reform its closed,
“employer-specific” work permit system. However,
unions, civil society organisations and academic
experts told us they feel such initiatives can only
have limited impact without wider structural
changes in relation to workers’ protections under
labour legislation, their rights to unionisation and
the employer-specific work permit.

about licensed labour recruiters, the risks of fraud
and fee charging in the recruitment process, and
information on effective complaint mechanisms in
Mexico and destination countries.

«  Work with the Canadian government and with

Mexican and Canadian civil society organizations
to provide additional information to SAWP workers

MEXICO TO CANADA: FAIR RECRUITMENT IN REVIEW

135



136

prior to their departure, particularly in relation to
Canadian labour protections and Canadian federal
and provincial complaint mechanisms.

« Develop collaborative initiatives with
universities and civil society organizations so
that transnational support networks are built to
support migrants and their families.

Recommendations to Canada’s federal and
provincial governments

«  Proactively push information to migrant workers
on available federal and provincial worker
protections and complaint mechanisms in
multiple languages through Visa Application
Centers and/or initiatives like SUCCESS under the
Migrant Worker Support Network, noting that
almost all workers interviewed told us that they
were not aware of available Canadian protections;
that they were not aware of information in
Canadian government websites; and/or that they
did not speak English or French.

«  Proactively communicate relevant information
to migrant workers regarding federal and
provincial/territorial protections and complaints
mechanisms. Workers provide the federal
government with mobile numbers as part of the
work permit application.

o Adjust standardised LMIA confirmation letters
to proactively provide additional information
to migrant workers in multiple languages on
conditions placed on employers under the TFWP
(for example clarifying that it is prohibited for
workers to be required to pay for travel and
recruitment costs, either upfront or through salary
deductions), federal complaint mechanisms, and
other information that is currently not included in
LMIA letters that may be of assistance to workers.

«  Expand the Migrant Worker Support Network pilot
nationally, and seek to engage a wider range of

Embassies and Consulates of migrant workers,
including from countries that do not have bilateral
agreements with Canada.

8.1 Do government websites contain
relevant information regarding fair
recruitment policies, legislation,
regulation, and processes? Does the
government conduct outreach, including
publishing “how-to” guides online,
public service announcements on radio
and/or television; or webinars etc.

Relevant legislation, such as the Federal Labour Law
and the Regulations for Worker Placement Agencies
(RACT), is available online on government websites.®
The government also posts operational guidelines,®™
and forms for labour recruiters to obtain a license;*™
requirements expected from licensees; and publishes an
up-to-date list of licensed labour recruiters authorized
to recruit workers for domestic and international
positions.®® Mexico, however, does not appear to
publish information on labour recruiters that have
been penalized. Labour recruiters also told us that they
experienced difficulties in obtaining information from
government officials about the licensing process and
related requirements when they registered, suggesting
uneven awareness and training within the government
about how and where to find relevant information.®*

With regards to migration managed by the Mexican
government through the Seasonal Agricultural Worker
Program (SAWP) or the Labour Mobility Mechanism
(LMM), the government provides basic information
online and by phone through its Employment Portal.
Information to promote the program is communicated
by the Mexican government via the internet,®2 radio,*:
and social media.®* The government generally directs
job seekers to visit a local office of the National

877. Ley de Migracién, 25 May 2011; Ley Federal del Trabajo, 12 June 2015; Reglamento de Agencias de Colocacién de Trabajadores, 21 May 2014

878. Acuerdo por el que se dan a conocer los Lineamientos de operacién y los formatos para la realizacién de los tramites administrativos a que se refiere el

Reglamento de Agencias de Colocacién de Trabajadores, 20 March 2015
879. Government of Mexico, “Agencia de Colocacién con Fines de Lucro”

880. Government of Mexico, "Registro central de agencias de colocacién de trabajadores con y sin fines de lucro”, 30 April 2021

881. Representative from labour recruiter, interview, Mexico City, February 2020

882. Government of Mexico, “El Programa de Trabajadores Agricolas Temporales México - Canada (PTAT)”, 7 May 2020; Government of Mexico, “Blinda STPS a

jornaleros que viajan a Canada”, 22 March 2019

883. Interview with Director, Ministry of Labor and Social Welfare, Mexico City, 10 March 2020
884. See for example: Government of Mexico “STPS Tweet”, 20 June 2019; AIEDMX, “8/11/17 Reportaje : Trabajadores Agricolas Mexicanos en Canada”, 8 November 2017

THE FIVE CORRIDORS PROJECT:


http://www.diputados.gob.mx/LeyesBiblio/ref/lmigra/LMigra_orig_25may11.pdf
https://www.gob.mx/cms/uploads/attachment/file/156203/1044_Ley_Federal_del_Trabajo.pdf
https://www.dof.gob.mx/nota_detalle.php?codigo=5345536&fecha=21/05/2014
https://dof.gob.mx/nota_detalle.php?codigo=5386194&fecha=20/03/2015
https://dof.gob.mx/nota_detalle.php?codigo=5386194&fecha=20/03/2015
http://www.stps.gob.mx/bp/secciones/conoce/areas_atencion/areas_atencion/servicio_empleo/archivos/lenguajeciudadanolucro.pdf
https://www.gob.mx/stps/documentos/registro-central-de-agencias-de-colocacion-de-trabajadores-con-y-sin-fines-de-lucro-con-constancia-de-autorizacion-de-funcionamiento-y-registro-otorgada
https://www.gob.mx/sre/acciones-y-programas/el-programa-de-trabajadores-agricolas-temporales-mexico-canada-ptat
https://www.gob.mx/stps/prensa/blinda-stps-a-jornaleros-que-viajan-a-canada-194979?idiom=es
https://www.gob.mx/stps/prensa/blinda-stps-a-jornaleros-que-viajan-a-canada-194979?idiom=es
https://twitter.com/STPS_mx/status/1141763059003904007
https://www.youtube.com/watch?v=8ZnQHnxh7Cc

Employment Service (SNE) for additional information
on recruitment and job opportunities available
overseas.® Migrant workers we interviewed told us that
they referred to social media groups as a key source of
information, as well as the local offices of the National
Employment Service (SNE).%%¢ A government official

told us that the STPS undertakes outreach initiatives

to municipal officials, so that they can in turn inform
migrant workers about the dangers of fraudulent
recruitment by private recruiters. The official also told us
that the STPS shares information through social media
platforms when the government is aware that certain
labour recruiters and/or job positions are fraudulent.
However, the official acknowledged that they undertake
relatively few of these outreach and information
initiatives as a result of resource limitations.®’

At the federal level, legislation, regulations, and
operational guidelines related to the hiring of migrant
workers; requirements on employers and migrant
workers; and the regulation of immigration consultants
are available online.®® Federal websites also provide
information on migrant worker rights; federal and
provincial contact information in the event of abuse; the
filing of complaints; a list of employers that have been
found non-compliant; and lists of licensed immigration
lawyers and immigration consultants.®® Some of this
information is available in several languages. The
Immigration Consultants Regulatory Council of Canada
(ICRCC) publishes information on the processes for
obtaining a licence; lists of authorized immigration
consultants; and data on penalties and enforcement
activities against licensed immigration consultants.®°

In recent years the federal government also has recently
produced public service announcements available
online and through social media platforms related

885. Government of Mexico, “Movilidad Laboral Externa”
886. Remote interviews with migrant workers, several dates

to migrant worker abuse, and on fraud and abuse

in the recruitment and employment process.®! The
federal government also provides basic information on
employers that receive, and are denied, positive LMIAs,
giving them authorization to hire migrant workers.®*

Legislation and regulations at provincial level related
to employment standards, workplace safety, and
labour recruitment is generally available online, along
with information about processes for Canadian and
migrant workers to file complaints.®** In provinces that
regulate the licensing of labour recruiters of migrant
workers, provinces also make information available
online on licensed labour recruiters.®** However, with
the exception of Ontario and Manitoba, most provinces
and territories do not publish information online on
employers and / or labour recruiters that have been
penalized for non-compliance with the law.%®

A Canadian academic specializing in immigration policy
told us that given the division of federal and provincial
areas of responsibility, it is very difficult even for experts,
let alone migrant workers to remain informed of all the
policies and changes related to immigration, worker
protections, and labour recruitment by the federal
government and the 13 provinces and territories.®®
Mexican migrant workers we spoke to said that they do
not generally look for, or find information on Canadian
government websites, and were not aware of Canadian
information on their rights, protections, and contacts
for Canadian government authorities - relying instead
on social media channels.®" In a 2017 survey of 39
experts connected to the provision of legal information
and services for migrant workers in British Columbia,
only 2.6% of survey respondents said that they received
‘some information’ about employment laws and rights
in Canada prior to migrating.® A federal official told us
that the Canadian government is increasingly moving
to require all migrant workers to apply for work permits

887. Interview with senior official, Ministry of Labor and Social Welfare, Mexico City, 10 March 2020
888. Immigration and Refugee Protection Act (S.C. 2001, c. 27), (2001); Immigration and Refugee Protection Regulations (SOR/2002-227), (2002); Government of

Canada, “Temporary Workers”, 5 January 2021.

889. Government of Canada, “ Foreign Worker Rights” 5 May 2021; Government of Canada, “Vulnerable foreign workers who are victims of abuse”, 7 August 2020;

Government of Canada, “Reporting the abuse or misuse of temporary foreign workers”, 30 March 2021; Government of Canada, “Employers who have been
found non-compliant”, 5 May 2021; Government of Canada, “Learn about representatives”, 16 May 2019

890. ICCRC, “Become an Immigration Professional”; ICCRC, “Find an Immigration Professional”; ICCRC, “Complaints and Professional Conduct”

891. Government of Canada, “Vulnerable foreign workers who are victims of abuse”, 7 August 2020; Government of Canada, “Reporting the abuse or misuse of
temporary foreign workers”, 30 March 2021; Government of Canada, “File a complaint against a representative”, 24 March 2020

892. Government of Canada, “Temporary Foreign Worker Program (TFWP): Positive Labour Market Impact Assessment (LMIA) Employers List”, 18 March 2021

893. See for example: Government of British Columbia, “Contact the Employment Standards Branch”; Government of British Columbia, “Make a Complaint”

894. Government of British Columbia, “Licensed Foreign Worker Recruiters”

895. Government of Ontario, “Prosecution and Conviction Statistics”, April 2021; Government of Manitoba, “Employer Fines”

896. Dr. Ethel Tungohan, York University, interview, Toronto, 5 March 2020
897. Remote interviews with migrant workers, multiple dates

898. Migrant Workers Centre BC, “Envisioning Justice for Migrant Workers: A Legal Needs Assessment”, March 2018:13
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https://laws-lois.justice.gc.ca/eng/acts/i-2.5/section-91.html#:~:text=91%20(1)%20Subject%20to%20this,or%20application%20under%20this%20Act
https://laws-lois.justice.gc.ca/eng/regulations/sor-2002-227/FullText.html
https://www.canada.ca/en/immigration-refugees-citizenship/corporate/publications-manuals/operational-bulletins-manuals/temporary-residents/foreign-workers.html
https://www.canada.ca/en/employment-social-development/campaigns/foreign-worker-rights.html
https://www.canada.ca/en/immigration-refugees-citizenship/services/work-canada/permit/temporary/vulnerable-workers.html
https://www.canada.ca/en/employment-social-development/services/foreign-workers/fraud.html
https://www.canada.ca/en/immigration-refugees-citizenship/services/work-canada/employers-non-compliant.html
https://www.canada.ca/en/immigration-refugees-citizenship/services/work-canada/employers-non-compliant.html
https://www.canada.ca/en/immigration-refugees-citizenship/services/immigration-citizenship-representative/learn-about-representatives.html
https://iccrc-crcic.ca/become-a-immigration-professional/
https://iccrc-crcic.ca/find-a-professional/
https://iccrc-crcic.ca/complaints-professional-conduct/
https://www.canada.ca/en/immigration-refugees-citizenship/services/work-canada/permit/temporary/vulnerable-workers.html
https://www.canada.ca/en/employment-social-development/services/foreign-workers/fraud.html
https://www.canada.ca/en/employment-social-development/services/foreign-workers/fraud.html
https://www.canada.ca/en/immigration-refugees-citizenship/services/immigration-citizenship-representative/file-complaint-against-representative.html
https://open.canada.ca/data/en/dataset/90fed587-1364-4f33-a9ee-208181dc0b97
https://www2.gov.bc.ca/gov/content/employment-business/employment-standards-advice/employment-standards/contact-us
https://www2.gov.bc.ca/gov/content/employment-business/employment-standards-advice/employment-standards/complaint-process
https://services.labour.gov.bc.ca/licensing/TFW_IssuancePublication
https://www.labour.gov.on.ca/english/es/pubs/enforcement/convictions.php
https://www.gov.mb.ca/labour/standards/employer_fines.html
https://mwcbc.ca/downloads/MWC_Envisioning_Justice_for_Migrant_Workers_Report.pdf
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online and noted that this might provide opportunities
to remain in direct electronic contact with workers.®*

8.2 Does the government carry out
effective pre-departure orientations,
including providing training regarding
workers’ rights and fair recruitment for
potential migrants?

The Mexican government provides pre-departure
orientations for migrant workers recruited through the
Seasonal Agricultural Worker Program, and the Labour
Mobility Mechanism, but not for those recruited by
private recruiters. Government officials told us that
pre-departure sessions inform workers of their rights;
provide workers with the tools to reach out to Consulates
(for example, through a 24/7 emergency lines at the
Mexican consulates); and encourage workers to report
abuse to both the SRE through the Consulates in Canada
and to the STPS through the workers annual end-of-
season report.’® These sessions generally take place on
the day of the worker’s departure to Canada, and take
approximately half a day.”* A group of migrant workers
who had just participated in one of these sessions in
Mexico City said they did receive contact information for
Mexican Consulates and informations related to their
employment contract; but told us that they did not come
out of the training feeling they understood the rights they
should enjoy through the employment process, or how to
reach out to Canadian authorities.**

One Mexican academic specialising in migrant worker
recruitment to the US and Canada told us that over
the years SAWP pre-departure sessions have become
shorter, and include less information related to worker
rights and protections in Canada.*®

With regards to Mexican workers hired through
private recruiters, Mexico’s Federal Labour Law and

the Regulation of Worker Placement Agencies (RACT)
requires private recruiters to provide information to
migrant workers on the working conditions of their
employment overseas, including information on housing
arrangements, Social Welfare, repatriation provisions,
and contact information for Mexican Consulates and
local authorities during the workers’ employment
overseas.” Pre-departure training does not appear to
be common among unlicensed private recruiters (who
recruit the vast majority of Mexican migrant workers).
However, some workers recruited by a licensed recruiter
in Mexico told us that they took part in information
sessions organized by the labour recruiter prior to

their departure to the United States, which included
information on their job offer and working conditions,
their employment contract, and contact information in
the event of problems during the worker’s stay in the US.%

8.3 Does government encourage outreach
to workers by employers, workers’
organizations, compliant labour
recruiters and civil society groups

Recruiters and civil society organizations we spoke

to said that such initiatives were rare. A STPS official
acknowledged that they undertake relatively few
outreach and information initiatives as a result of
resource limitations.*® In 2014 the government
launched a radio and information campaign to educate
migrant workers and job seekers about fraudulent
recruitment, working with Centro de los Derechos del
Migrante, ProDESC, INEDIM, Jornaleros SAFE, and Global
Workers, encouraging workers to contact the STPS if
they have questions about recruitment.*’

A government official told us that the STPS and the SNE
also undertake outreach efforts through social media
when it is aware of specific unscrupulous labour recruiters
that are making false job offers, and this information is
also communicated through State governments.®®

899. Interview with senior official, Embassy of Mexico in Canada, Ministry of External Relations, Ottawa, 3 March 2020
900. Interview with senior offiicial, Ministry of Labour and Social Welfare, Mexico City, 10 March 2020; Interview with senior official, Embassy of Mexico in Canada,

Ministry of External Relations, Ottawa, 3 March 2020

901. Dr. Aaradn Diaz Mendiburo, Universidad Nacional Autonoma de México, remote interview, 27 June 2020

902. Interview with migrant workers, 10 March 2020

903. Dr. Aaradn Diaz Mendiburo, Universidad Nacional Autonoma de México, remote interview, 27 June 2020

904. Ley Federal del Trabajo, Article 28-B, 12 June 2015

905. Remote interview with migrant workers, 29 August 2020 and 31 August 2020

906. Interview with senior official, Ministry of Labour and Social Welfare, Mexico City, 10 March 2020
907. Centro de los Derechos del Migrante, Inc., “ANUNCIO: SE LANZO UNA GRAN CAMPANA PARA PREVENIR EL FRAUDE EN EL RECLUTAMIENTO!”

908. Interview with senior official, Ministry of Labour and Social Welfare, Mexico City, 10 March 2020; Government of Chihuahua, “Alertan por fraudes de falsas

agencias de colocacion para trabajo en el extranjero”, 24 November 2017
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https://www.gob.mx/cms/uploads/attachment/file/156203/1044_Ley_Federal_del_Trabajo.pdf
https://cdmigrante.org/anuncio-se-lanzo-campana-para-prevenir-fraude-en-reclutamiento/
http://www.chihuahua.gob.mx/alertan-por-fraudes-de-falsas-agencias-de-colocacion-para-trabajo-en-el-extranjero
http://www.chihuahua.gob.mx/alertan-por-fraudes-de-falsas-agencias-de-colocacion-para-trabajo-en-el-extranjero

The most comprehensive federal government initiative
to reach out to migrant workers and other stakeholders
on issues related to the protection of migrant workers

is the Migrant Worker Support Network (MWSN) being
piloted in British Columbia. The MWSN organizes
webinars and other outreach sessions for migrant
workers on topics including employment standards
protections, pathways to permanent residence, English
lessons, health services and labour trafficking.®® The
government says it aims to reach 80% of migrant
workers in British Columbia. Key initiatives of the MWSN
include organizing quarterly face-to-face meetings
between migrant workers, federal officials, provincial
officials from British Columbia, worker advocacy
groups, embassies and consulates from countries

of origin, employers and employer groups, labour
unions, and other stakeholders to provide information
sessions and discuss and solve issues related to the
protection of migrant workers.?*® Other services being
provided to migrant workers through the MWSN include
reception services at the airport to provide information
materials, employment standards information for
British Columbia, and contacts for services available

in Canada.’* While providing reception services at
airports, worker organizations under the MWSN are also
establishing a process to collect workers’ contact details,
to provide them with updates on worker protection and
other relevant information.®*? In its 2021 Budget, Canada
announced that it will provide US$41M in funding over 3
years to expand the MWSN model nationally, including
to provide additional on-arrival information services to
migrant workers.?

In the context of COVID-19, the federal government
announced that it would provide US$5M in funding
for civil society organizations to conduct outreach to
migrant workers to provide information on working
and living conditions to minimize the spread of
COVID.**

909. Migrant Worker Hub, “Migrant Hub Resources”, 30 March 2021

910. Mosaic BC, “Migrant Workers Forum”
911. Interview with Alejandra Paramo, AMSSA, Vancouver, 11 March 2020

Provincial governments undertake separate outreach
activities with workers. For example the province of
British Columbia holds monthly education seminars
- including topics related to labour recruitment,
employment standards, farm workers and farm
labour contractors, and domestic workers - that
can be attended in person or by phone by workers,
employers, and/or labour recruiters.®*® The province
of Saskatchewan provides information sessions to
migrant workers on the Foreign Worker Recruitment and
Immigration Services Act (FWRISA) organized through a
network of newcomer organizations.”

In spite of the above initiatives, a number of Mexican
migrant workers told us that they did not receive
information on their labour rights in Canada, or on
how to contact Canadian authorities in the event of a
problem.®*” It will be important to continue to assess
the effectiveness of the recent federal and provincial
outreach initiatives, particularly in the province of British
Columbia. In addition, the federal government could
also consider leveraging the use of Visa Application
Centers (VACs), which interact with the large majority
of migrant workers, to provide additional information
related to worker protections in Canada.

8.4 Does the government make labour
market information publicly available
so as to inform decision making by
workers, employers and labour
recruiters?

Mexico’s Employment Portal directs job seekers to
contact the STPS by phone or to visit local offices of
the National Employment Service (SNE) to find out
about available job opportunities overseas where
foreign employers are recruiting with the assistance of
the Mexican government.®*® The Mexican government

912. Presentation by Mustafa Delsoz, SUCCESS, “AMSSA Metro Vancouver & Fraser Valley Meeting Panel Discussion - Local Resources, Community Support and

QOutreach”, 30 November 2020

913. Government of Canada, “Budget 2021 A Recovery Plan for Jobs, Growth, and Resilience”, (19 April 2021):219

914. “Federal government to invest $59M to help migrant farm workers”, CBC News, (31 July 2020)

915. Government of BC, “Education Seminars”

916. Canadian Council for Refugees, “Evaluating Migrant Worker Rights in Canada”, 2018

917. Remote interviews with migrant workers, multiple dates
918. Government of Mexico, “Ofertas de empleo en el extranjero”
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https://migrantworkerhub.ca/migrant-resources/?_sft_migrant_resource_type=webinars
https://www.mosaicbc.org/event/migrant-workers-forum/
https://migrantworkerhub.ca/migrant-resource/migrant-worker-project-metro-vancouver-fraser-valley-regional-meeting/
https://migrantworkerhub.ca/migrant-resource/migrant-worker-project-metro-vancouver-fraser-valley-regional-meeting/
https://www.budget.gc.ca/2021/report-rapport/toc-tdm-en.html
https://www.cbc.ca/news/canada/windsor/federal-government-59-million-migrant-farm-workers-covid-1.5671468
https://www2.gov.bc.ca/gov/content/employment-business/employment-standards-advice/employment-standards/forms-resources/education-seminars
https://ccrweb.ca/sites/ccrweb.ca/files/sk_reportcards_en.pdf
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140

also posts information on available job opportunities
overseas under the Seasonal Agricultural Worker
Program and the Labour Mobility Mechanism through
social media. Migrant workers we spoke to reported
getting information on available job opportunities and
processes from the local offices of the SNE.

For migration to the US under the H2 visa programme,
the Mexican government does not play a role in the
recruitment of migrant workers, but US Consulates in
Mexico provide information to help Mexican migrant
workers and job seekers verify the genuineness of job
offers in the US via e-mail or by phone.’® A Mexican
labour recruiter told us that they use this information to
check the genuineness of job offers by US employers.®*

Both federal and provincial/territorial governments
make labour market information publicly available.
Statistics Canada provides information on broad and
sector-specific labour market information in Canada at
the national and provincial level,*2? while for prospective
migrant workers, the main labour market tool for Canada
is the Job Bank, which allows employers and workers to
post and search for available jobs.*® The Job Bank also
provides workers with wage comparisons and labour
market trends for occupations across Canada with the
aim of assisting in employment and career decisions.”**

The Government of Canada also makes information
available on all employers that receive a positive

Labour Market Impact Assessment (LMIA) authorizing
the employer to hire migrant workers, including the
employer’s name, address, occupations requested, and
number of positions approved.®® Although employer
information is provided with a delay of approximately

4 montbhs, it provides a relatively up-to-date source of
information for job seekers and labour recruiters on
employers that are active in the hiring of migrant workers.

919. Remote interviews with migrant workers, multiple dates

920. Government of the United States of America, “H-2 Visas”

921. Representative of labour recruiter, remote interview, 18 December 2020
922. Government of Canada, “Labour Force Survey, March 2020”, March 2020
923. Government of Canada, “Job Bank”, 8 April 2021

924. Government of Canada, “Trend Analysis - Explore the market”, 23 March 2021

8.5 Does the government collaborate
with the ILO and the most
representative employers’ and workers’
organizations to provide education and
training and/or conduct awareness-
raising campaigns?

Mexico collaborates with the International Labour
Organization (ILO) and the International Organization
for Migration (IOM) on migration and recruitment
initiatives both as a country of origin and as a country of
destination. For example, the ILO has provided training
on fair recruitment and labour migration to municipal
offices that provide services for Mexican migrant workers
destined to the United States. Mexico has “expressed its
interest and commitment to align its operations with the
International Organization for Migration’s International
Recruitment Integrity System (IRIS), to improve the
recruitment system in Mexico.”#?

In relation to Mexico’s role as a country of destination,
the ILO and Mexico’s Agricultural Association for Social
Responsibility (AHIFORES) signed an MOU in 2018 to,
amongst other things, support the adoption of the ILO’s
General Principles and Guidelines on Fair Recruitment
amongst AHIFORES’ members, which represent
approximately 80% of agricultural exporters in Mexico.**’
Mexico also launched a campaign with the IOM in 2020
called “Employers of the World: Leaders of the Future”
to “better inform [Mexican] employers about procedures
for hiring [Central American and other] migrant workers,
as well as to combat stereotypes about migrant workers”.¢

Canada cooperates with both the ILO and the IOM both
as a country of destination and on international labour
and migration initiatives. The ILO partnership with

925. Government of Canada, “Temporary Foreign Worker Program (TFWP): Positive Labour Market Impact Assessment (LMIA) Employers List”, 18 March 2021

926. International Organization for Migration, “Mexico Moves Towards Ethical Recruitment of Migrant Workers”, 17 May 2019

927. ILO, “Fair Recruitment in the agricultural sector in Mexico”, 13 March 2019

928. 10M, “IOM launches new campaign on the integration of migrant workers with the Secretariat of Labor in Mexico”, 8 September 2020
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https://www.jobbank.gc.ca/home
https://www.jobbank.gc.ca/trend-analysis
https://open.canada.ca/data/en/dataset/90fed587-1364-4f33-a9ee-208181dc0b97
https://www.iom.int/news/mexico-moves-towards-ethical-recruitment-migrant-workers
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https://programamesocaribe.iom.int/en/news/iom-launches-new-campaign-integration-migrant-workers-secretariat-labor-mexico

Global Affairs Canada for example aims to “maximise the
benefits and minimize the risks of labour migration.”#*

The IOM and the Canadian government have since 1998
jointly run Canadian Orientation Abroad (COA), a pre-
departure programme for refugees and immigrants who
are destined to travel to Canada. 200,000 people have
gone through this programme, which includes “a one-
day pre-departure orientation session on labour market
integration, and as of November 2015, a personalized
pre-arrival planning session as well as referrals to
employment and settlement partners in Canada.”®*

929. ILO, “Canada ILO Cooperation”, August 2019

930. I0M, “Building Better Futures: Canada and IOM Partnerships in Action”, (2015):41

931. 10M, “IRIS Philippines to Canada pilot project”

The COA programme has been implemented in Mexico;
however the programme is targeted to Mexican nationals
who are immigrating permanently to Canada, and does
not relate specifically to fair recruitment or labour rights.

The I0OM started its first IRIS pilot project on ethical
labour recruitment between 2 Canadian provinces
(Alberta and Saskatchewan) and the Philippines in 2018.
In addition to governments, the pilot project engages
employers, civil society, and select licensed labour
recruiters with the objective of creating and sustaining
the demand for ethical recruitment services.*
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https://www.ilo.org/wcmsp5/groups/public/@dgreports/@exrel/documents/genericdocument/wcms_342563.pdf
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Assessment against the
Five Corridors indicators:

9.1 Do workers have the legal right to form and join unions, and can they strike and
collectively bargain? 144

9.2 Can trade unions operate effectively in practice, are their activities free from
disruption and harassment? 147

142 THE FIVE CORRIDORS PROJECT:



Freedom of association

“The absence of any machinery [in Ontario] for the promotion of collective bargaining of agricultural workers
constitutes an impediment to one of the principal objectives of the guarantee of freedom of association: the forming
of independent organizations capable of concluding collective agreements.”

Mexico’s laws protect the right to freedom of
association, but the development of active,
independent unions has been hampered by the
tripartite Conciliation and Arbitration Boards
(CABs), which effectively act as gatekeepers

for union strike action. CABs have long been
accused of facilitating undemocratic workplace
control, including by installing and defending
employer-aligned “protection unions”, which are
estimated to represent about 90% of unionized
workers in the country. Such unions conclude
collective agreements with little genuine worker
input, in some cases before factories have even
been opened. Governments have tolerated such
schemes, which have the support of businesses,
because they keep wages “competitive”. In 2019,

the government introduced major labour reforms
aimed at addressing these issues, ahead of the 2020
ratification of the Canada-US-Mexico Agreement
(CUSMA). It will be important to monitor the
implementation of these changes, and any impact
that they have on migrant workers. In this context,
some workers resort to striking against their

union’s will. Independent labour activists face a
hostile environment, with threats and violence not
uncommon. The current administration has set out
labour reforms it says would improve democratic
participation in unions and collective bargaining,
but given the context, it is not surprising that until
now Mexican trade unions have not been active on
the issue of Mexican migrant worker rights in the
recruitment cycle. The Mexican authorities also have
a track record of suppressing worker organization
among migrants in Canada. In the early 2010s a court
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in British Columbia found that the Mexican consulate
in Vancouver “improperly interfered” in support of a
Canadian company’s efforts to stop unionization. In
recent years the government has however sought to
work more closely with the UFCW union representing
agricultural workers, cooperating over efforts to
increase the proportion of women in the SAWP

and to improve protections for migrant workers,
including during the COVID pandemic.

Canada has active trade unions, many of which have
sought to improve their representation of migrant
workers since the increase of temporary workers

in the 2000s and 2010s - with several positive
initiatives by unions resulting in better outcomes
for migrant workers, through new legislation or
joint programmes with state agencies. For provinces
and industry sectors where workers are allowed to
unionize, migrant workers enter Canada covered

by the provisions of the collective agreements
negotiated by the unions. Unions in industry sectors
like meatpacking and construction have also
worked with employers to implement changes into
their collective agreements, and have worked with
governments to address areas of interest to migrant

Recommendations to the Mexican and
Canadian governments

« Allow worker representation and participation at
SAWP annual meetings, in line with ILO guidance
on bilateral agreements.

Recommendations to Canada’s provinces
and territories:

«  Remove restrictions on freedom of association
that prevent migrant or other workers from
exercising their legitimate right to form or join
trade unions.

workers like facilitating the transition to permanent
residence, and the provision of language courses.
However, the ability of migrant workers in Canada
to unionize depends on the province and sector in
which they are working. Importantly for the Mexico-
Canada corridor, agricultural workers in Ontario and
Alberta are entirely prevented from unionizing while
other provinces heavily limit the right to freedom of
association. Canada was censured by an ILO expert
committee for violating the right of migrant workers
in Ontario to freedom of association, but a legal
challenge to the prohibition brought by the UFCW,
which represents Canada’s agricultural workers, was
defeated in Canada’s Supreme Court in 2011. The
ILO has maintained its position on this legal block,
which Canadian unions say is a critical factor in
undermining the protection of agricultural workers,
alongside the closed work permit. At a policy level,
the SAWP’s annual review meeting between the

two governments and Canadian employers, has no
mechanism for direct input by migrant workers,
worker organizations, or labour unions. Employers
argue that since agricultural workers are not
unionised, it is not appropriate for Canadian unions
to represent workers.

9.1 Do workers have the legal right to form
and join unions, and can they strike
and collectively bargain?

Under Mexico’s Constitution, the “right to peacefully
associate or assemble for any lawful purpose cannot be
restricted”.%*> The Federal Labour Law further states that
“workers and employers have the right to form unions,
without the need for prior authorization’ and confirms
that any ‘undue interference will be sanctioned in the
terms provided by the Law”.%3

Under the Federal Labour Law, “unions must file for
registration with the appropriate Conciliation and
Arbitration Board (CAB) or with the Ministry of Labour

932. Constitucién Politica de los Estados Unidos Mexicanos, Article 9, 5 February 1917

933. Ley Federal del Trabajo, Article 357,12 June 2015
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and Social Welfare (STPS)”.*** The CABs operate under

a tripartite system and have representatives from
government, workers and employers. The Mexican
Constitution states that the “laws shall recognize strikes
and lockouts as rights of workers and employers’ when
‘their purpose is to harmonise labour rights and the
purposes of capital”, while they will be considered
illegal “only when the majority of strikers carry out
violent acts against persons or property”.** However
under the labour law, the “CAB and the corresponding
civil authorities must enforce the right to strike, giving
workers the necessary guarantees and the support they
require to suspend work”.%¢ A union “may call for a strike
or bargain collectively” but as the US State department
human rights report points out, it must “file a ‘notice to
strike’ with the appropriate CAB, which may find that
the strike is ‘nonexistent’ or, in other words, it may not
proceed legally”.®*

Critics of the effectiveness of Mexican unions have
“raised concerns that the [CABs do] not adequately
provide for inclusive worker representation and often
perpetuate a bias against independent unions, in

part due to the prevalence of representatives from
‘protection’ unions on the boards”. The Solidarity Center
notes that, “CABs are comprised of representatives
from protection unions, employers and government,
and actively facilitate undemocratic workplace control,
for example, by delaying elections for workers seeking
to oust protection unions.”* Protection unions

(also dubbed “ghost”, “faux” or “yellow” unions) are
employer-aligned unions which tend to pursue the
interests of the company rather than workers and

may actively undermine worker rights. A Mexican

union representative told us that only ten per cent of
workers in Mexico have a union that really represents
them, and that corruption within Mexican unions is a
big challenge.®® In its 2018 human rights report, the
US State Department found that protection unions
“circumvent meaningful negotiations and preclude labor
disputes”.®*®

In 2019, Mexico passed a major labour reform,
attempting to address these longstanding issues
regarding collective bargaining and CABs.”*! The
introduction of the legislative changes related to
freedom of association were a specific commitment
under the Canada-US-Mexico Agreement (CUSMA),
signed in 2020.9*2 At the end of 2020, the Independent
Mexico Labor Expert Board commended the Mexican
government for continuing its reform efforts despite the
pandemic, but noted “a number of serious concerns”
with implementation of the law.?*

When an employer requests permission from the federal
government to hire a migrant worker, the employer
must provide information on whether the requested
position is part of a union, and must offer the migrant
worker the same wages and benefits as outlined in the
collective agreement.®* The Immigration and Refugee
Protection Regulations (IRPR) also require employers
to “comply with the federal and provincial laws that
regulate employment, and the recruiting of employees,
in the province in which the foreign national works.”?*
In provinces and occupations where unionization is
permitted, migrant workers are legally able to join
unions, bargain collectively, and strike. Most collective
agreements tend to include termination provisions,
and grievance and arbitration processes. The ability
for a union to challenge a termination and associated
repatriation is an advantage over non-unionized
workplaces where the only way for migrant workers

to challenge wrongful dismissals is through provincial
labour tribunals or in Court - as noted in section

7, migrant workers may struggle to pursue these
mechanisms in practice, given the risk of repatriation
by the employer to their countries of origin.** The
Regulations also provide that migrant workers’ work
permits ‘cannot be revoked despite the occurrence
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of a labour dispute at the workplace.**” There are
positive examples from provinces and industries where
unionization is permitted: for example, migrant workers
joining the UFCW and being covered under collective
agreements with employers in the meatpacking

sector (e.g., Maple Leaf Foods), and being part of
negotiations that secured relevant benefits to migrant
workers, including access to language courses and
support from employers for transitioning to permanent
residence.®® In 2020 the Canadian Labour Congress

and IRCC announced a cooperation programme to
provide a pathway towards permanent residence for 500
undocumented workers in the construction industry in
the Greater Toronto Area.**®

Most provincial labour relations legislation allows
Canadian and migrant workers the right to join
unions and bargain collectively. However there are
significant limitations in some provinces, most notably
applying to: agricultural workers in Ontario, Quebec,
and Alberta; domestic workers in Ontario; childcare
workers in Quebec; nurse practitioners in Alberta;
select occupations in the livestock industry in Alberta;
and select occupations in the public service in British
Columbia.**® Employers have played an important
role in arguing for the maintenance of limitations in
the legislation for the ability of agricultural workers to
unionize.**

The Canadian Foundation for Labour Rights argues that
since 1982, at both federal and provincial level, there
has been a “serious erosion of [the] right to organize
into a union and engage in full and free collective
bargaining”, citing 230 pieces of restrictive legislation

in this regard.® In 2020 Canada improved in the ITUC’s
Global Rights Index from a rating of 3 (regular violations)
to 2 (repeated violations).?>* In 2019 the global union
had flagged the forcing back to work in 2018 of 50,000
postal workers, depriving them of their right to strike,

following the adoption of a special law by the federal
government.®*

In Ontario, the prohibition in the Agricultural Employees
Protection Act (AEPA) on the right of agriculture workers
to unionize and bargain collectively was challenged by
the United Food and Commercial Workers (UFCW) in
several court cases in Canada, as well as in a submission
to the International Labour Organization. Based on

the UFCW’s submission, in 2010, the ILO Committee

of Experts found that the Agricultural Employees
Protection Act, 2002 (AEPA) violated ILO Conventions
87 and 98.%%° However, in a significant ruling in 2011,
the Supreme Court of Canada ruled in Ontario (Attorney
General) v. Fraser that “the Ontario legislature is not
required to provide a particular form of collective
bargaining rights to agricultural workers, in order to
secure the effective exercise of their associational
rights.”**® The AEPA allows “employee associations”

in the agricultural sector to make representations to
employers regarding their terms and conditions.*’

In response to the Supreme Court’s decision, the ILO
Committee noted that “it continues to consider that
the absence of any machinery for the promotion of
collective bargaining of agricultural workers constitutes
an impediment to one of the principal objectives of

the guarantee of freedom of association: the forming

of independent organizations capable of concluding
collective agreements.”®*® Ultimately, foreign agricultural
workers in Ontario - the country’s biggest province,
home to 25,611 foreign agricultural workers or almost
half of all foreign agricultural workers in Canada - remain
unable to unionize.*® The country’s main agricultural
union notes that, “no group of agricultural workers

in Ontario has succeeded in achieving a collective
agreement under the AEPA regime”, and has as a result
called for legislative change in Ontario to address this
legal gap which it has said “is practically not workable
and provides workers with virtually no protection”.%®
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In provinces such as Quebec and New Brunswick where
unionization in agriculture is legally possible, there

are stringent regulations requiring the agreement of a
minimum number of continuously employed workers
in a workplace, before unions can be created. More
specifically, “[in Quebec,] agricultural workers are able
to bargain collectively only if the workplace employs

at least three workers ordinarily and continuously
throughout the year, while farms in New Brunswick with
less than five employees are exempt from compulsory
collective bargaining”.*®! The seasonal nature of
agriculture makes it very difficult for such requirements
to be met, limiting the opportunity for migrant workers
to take this up.?®? Alberta’s Bill 26 of 2019, which the
provincial government said would “restore balance,
fairness and common sense regulations”, removed the
right of farming and ranching workers to unionise by no
longer classifying them as “employees”. ¢

With regards to the right to strike, the Supreme Court

of Canada ruled in 2015 in Saskatchewan Federation of
Labour vs. Saskatchewan that restrictions on the right to
strike violate the freedom of association rights in section
2(d) of the Canadian Charter of Rights and Freedoms.®**
However, there are still cases of provincial legislation
that limit the right to strike for workers deemed to be
essential with varying views from the affected workers.>*

Under the CUSMA labour chapter, Canada, the US,

and Mexico committed to maintain their statutes and
regulations consistent with the ILO Declaration of Rights
at Work, including on freedom of association and the
right to strike.®*® The Agreement allows for “the rapid
deployment of a three-member panel of labour experts
to a facility”, which could result in “imposing penalties,
including suspending benefits or blocking shipments of
goods”. %7

9.2 Can trade unions operate effectively
in practice, are their activities free from
disruption and harassment?

While Mexican laws provide for workers’ participation
in labour unions, in practice worker organization is
undermined by structural barriers and security factors.
Mexico is rated in the second worst tier of the ITUC’s
Global Rights Index “systematic violations of rights”, a
slight improvement on 2018 when it was categorised as
a country where there was “no guarantee of rights”.®
This has an effect on migrant workers travelling to the
US and Canada.

At a structural level, as noted in 9.1, the existence

of “protection” unions under the Conciliation and
Arbitration Boards (CABs) ‘circumvent[s] meaningful
negotiations and preclude labor disputes’ in practice.®*®
A Mexican trade union representative told us that the
vast majority of collective agreements filed with the
Mexican labour department are fraudulent “protection
contracts” or “pretend contracts” meant only to block
real unions from forming.®™® These are sometimes
dubbed “yellow unions”™ In this context, some
workers resort to striking against their union’s will: in
2019, US media reported that workers in Mexico’s US
border region, ‘angry with their employers for paying
them poverty wages, but [...] also upset with their labor
unions’, went on strike to demand better wages.””? The
global trade union Industriall and the ITUC have taken
up the issue of protection contracts and CABs with the
ILO Committee of Experts, which has registered its “deep
concern” and stressed the availability of ILO technical
expertise to address these “problems”™

Following 2019 reforms on trade unions - put in place
ahead of the 2020 ratification of the Canada-US-Mexico
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Agreement (CUSMA) - the government reported that
4,572 labour unions (33%) out of a total of 13,657
currently active labour unions had revised/updated
their statutes, with 690 collective agreements being
legitimized.” The process of legitimization requires
that workers approve the content of their collective
agreements through free, personal, direct, and secret
votes.” Civil society representatives were cautiously
positive about the development. The impact of such
changes for migrant workers is yet to be seen.

Anti-union violence and intimidation is a serious concern
in Mexico. One Canadian union that works with Mexican
and US unions on union rights noted in 2016 that
“workers who try to set up independent trade unions
are often subjected to intimidation, threats, violence,
firing, and blacklisting.”®’® Union representatives told

us that there have been many cases of unexplained
deaths of union organisers and workers associated with
unions.’” The ITUC, Industriall and the UNT (National
Union of Workers, representing independent unions)
submitted a series of complaints to the ILO regarding
violence, including killings, against individuals affiliated
with trade unions between 2015 and 2018.°% In 2019 the
leader of Mexico’s national chemical and petrochemical
union was shot dead by unknown gunmen. °%°

These issues have extended to unions working on
migrant worker rights. In 2007, Santiago Rafael Cruz, an
organiser from a US union who worked in the union’s
office in Mexico was killed, allegedly for ‘trying to stamp
out the practice of guestworkers paying fees to Mexican
recruiters’?®® The Farm Labor Organizing Committee
(FLOC) said at the time that “the motivation was that
the union contract was adversely affecting the labor
contractors, the recruiters... They have been unhappy
with the union taking away their gold mine.”*

In this context, experts agree that “no Mexican trade
unions have sought to address the recruitment or

974. Government of Mexico, “Reforma Laboral”, 13 April 2021

975. Government of Mexico, “Legitimacién de Contratos Colectivos”, 13 April 2021

working conditions of Mexican migrants.”®* Instead, civil
society organisations have sought to address this gap. In
2013, under the umbrella of the ProDESC CSO, a group
of 40 Mexican migrant workers in the US formed the
Coaliciéon de Trabajadorasy Trabajadores Temporales
de Sinaloa (Sinaloa Temporary Workers’ Coalition)

“to defend the rights of all temporary workers during
the process of recruitment and employment”.® The
coalition achieved recognition from STPS, a significant
achievement as it had previously denied that H-2
workers were entitled to its protection on the basis that
the U.S. government was responsible for addressing
issues that arose in the migration process. However,
workers associated with ProDESC “have been blacklisted
by employers and recruiters for their activism” which
has led others to “become afraid to step forward”.%

In Canada, the Mexican government has previously
engaged in efforts to suppress workers’ efforts to
unionize. In 2011 the UFCW union filed a complaint
against the government with the British Columbia
Labour Review Board, accusing the Vancouver Mexican
consulate of waging “a concerted battle to rid BC SAWP
employers of any and all involvement from trade unions
in general, and the [UFCW] in particular.®® The Labour
Relations Board confirmed in 2014 that the Mexican
authorities had a policy to “identify SAWP workers who
were Union supporters or who had even contacted the
Union and to block them from returning to Canada”.?
The court found a “a clear case of improper interference
under the Code” and in the case of one man who was
named by the Mexican authorities as a union supporter,
noted that “when viewed objectively, [this] would have
a dramatic chilling effect on the Union’s members”.*" An
appeal by Mexico was dismissed in 2015.8

Relations between the Mexican government and
Canadian unions appear to have improved in recent
years, and examples of cooperation include the signing
of migrant workers’ protection pacts between Mexico and
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the UFCW.%8 UFCW labour representatives told us that
prior to the start of the COVID-19 pandemic, the UFCW
had Senior Level meetings with Mexico’s STPS to discuss
areas of cooperation between the union and Mexico. °

The increase in immigration under temporary work
schemes has meant that Canadian unions have had

to invest increasing effort in representing the interests
of migrant workers. Until the 2000s, the number of
temporary workers in the country was not significant
and so for unions, “addressing the issue of temporary
foreign labour has no historical precedent in Canadian
labour.”** A 2014 study of how five unions reacted to
the growing number of temporary workers in the 2000s
and 2010s, “unions have been conflicted over TFWs
[temporary foreign workers] ... partly due to tensions
in interests. For example, the need to represent existing
workers can clash with the desire to defend incoming
migrant workers.”®*? In this context some unions
initially adopted a “Canadians First” policy, though the
2010s have seen a gradual shift to a more diverse and
representative approach.®® As an example of this shift,
the Canadian Labour Congress in 2019 announced its
participation in an initiative with the federal government
to help undocumented migrant workers in construction
gain permanent residency.**

The UFCW has worked with migrant workers for many
years as a result of the SAWP. Advocacy by UFCW with
the government has played a role in securing benefits
for migrant workers, including the open work permit
for migrant workers in situations of abuse;** access to
employment insurance protections for migrant workers
related to the COVID pandemic;*® and a pilot project
for pathways to permanent residence for migrant
workers in agri-food occupations.®” UFCW has also

negotiated collective agreements with employers in the
meatpacking and food processing industry to include
provisions related to language training and assistance
with the application process for permanent residence,
which are both positive for migrant workers.**®

Nonetheless, agriculture is not a panacea for union-
employer relations in Canada. As noted in 9.1, foreign
agricultural workers in three major provinces are
prohibited or severely limited from unionizing. In
provinces where unionization in agriculture is possible
like British Columbia, there have been cases where
migrant workers under the SAWP have joined unions in
limited cases including at Greenway Farms,** Siddhu

& Sons,1%° and Floralia farms.?% However, these cases
are known largely because of the struggles faced by
workers and the union. According to the UFCW, “only
twelve of thirty-five Mexican workers at Greenway who
had been part of the organizing drive in 2008 were
brought back in 2009, a number that was lower than
regular SAWP retention levels]...]. Other repatriations
[...] also occurred during the Greenway [...] challenge.
In September 2008, Floralia Plant Growers in Abbotsford
laid off and repatriated fourteen SAWP workers shortly
before a certification vote.”'% These certification drives
were eventually successful following continuing efforts
by the UFCW and decisions by British Columbia’s Labour
Relations Board.* It is ultimately highly challenging for
migrant agricultural workers to unionize in Canada, and
those who do face a very real risk of not returning for the
next year’s season.

Additionally, while SAWP is regularly promoted as a
best practice model of labour recruitment, unions

are excluded from its governance. A 2016 ILO study
noted that there are “annual consultations between
governments, and input from Canadian farm employers
but not unions”.2°%
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